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SUBCHAPTER D—GENERAL REGULATIONS OF THE 
ENVIRONMENTAL DATA SERVICE 

PART 950—ENVIRONMENTAL DATA 
AND INFORMATION 

Sec. 
950.1 Scope and purpose. 
950.2 Environmental Data and Information 

Service (EDIS). 
950.3 National Climatic Center (NCC). 
950.4 National Oceanographic Data Center 

(NODC). 
950.5 National Geophysical and Solar-Ter-

restrial Data Center (NGSDC). 
950.6 Environmental Science Information 

Center (ESIC). 
950.7 Center for Environmental Assessment 

Services (CEAS). 
950.8 Satellite Data Services Division 

(SDSD). 
950.9 Computerized Environmental Data 

and Information Retrieval Service. 
APPENDIX A TO PART 950—SCHEDULE OF USER 

FEES FOR ACCESS TO NOAA ENVIRON-
MENTAL DATA 

AUTHORITY: (5 U.S.C. 552, 553). Reorganiza-
tion Plan No. 4 of 1970. 

SOURCE: 44 FR 54468, Sept. 20, 1979, unless 
otherwise noted. 

§ 950.1 Scope and purpose. 
This part describes the Environ-

mental Data and Information Service 
(EDIS), a major program element of 
the National Oceanic and Atmospheric 
Administration, and EDIS manage-
ment of environmental data and infor-
mation. 

§ 950.2 Environmental Data and Infor-
mation Service (EDIS). 

The Environmental Data and Infor-
mation Service is the first Federal or-
ganization created specifically to man-
age environmental data and informa-
tion. EDIS acquires, processes, ar-
chives, analyzes, and disseminates 
worldwide environmental (atmos-
pheric, marine, solar, and solid Earth) 
data and information for use by com-
merce, industry, the scientific and en-
gineering communities, and the gen-
eral public, as well as by Federal, 
State, and local governments. It also 
provides experiment design and data 
management support to large-scale en-
vironmental experiments; assesses the 
impact of environmental fluctuations 

on food production, energy production 
and consumption, environmental qual-
ity, and other economic systems; and 
manages or provides functional guid-
ance for NOAA’s scientific and tech-
nical publication and library activities. 
In addition, EDIS operates related 
World Data Center-A subcenters and 
participates in other international 
data and information exchange pro-
grams. To carry out this mission, EDIS 
operates a network of specialized serv-
ice centers and a computerized envi-
ronmental data and information re-
trieval service. 

§ 950.3 National Climatic Center 
(NCC). 

The National Climatic Center ac-
quires, processes, archives, analyzes, 
and disseminates climatological data; 
develops analytical and descriptive 
products to meet user requirements; 
and provides facilities for the World 
Data Center-A (Meteorology). It is the 
collection center and custodian of all 
United States weather records, the 
largest of the EDIS centers, and the 
largest climatic center in the world. 

(a) Climatic data available from NCC 
include: 

(1) Hourly Surface Observations from 
Land Stations (ceiling, sky cover, visi-
bility, precipitation or other weather 
phenomena, obstructions to vision, 
pressure, temperature, dew point, wind 
direction, wind speed, gustiness). 

(2) Three-Hourly and Six-Hourly Sur-
face Observations from Land Stations, 
Ocean Weather Stations, and Moving 
Ships (variable data content). 

(3) Upper Air Observations 
(radiosondes, rawinsondes, 
rocketsondes, low-level soundings, 
pilot-balloon winds, aircraft reports). 

(4) Radar Observations (radar log 
sheets, radar scope photography). 

(5) Selected Maps and Charts (Na-
tional Meteorological Center products). 

(6) Derived and Summary Data (grid 
points, computer tabulations, digital 
summary data). 

(7) Special Collections (Barbados 
Oceanographic and Meteorological Ex-
periment meteorological data, Global 
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Atmospheric Research Program basic 
data set, solar radiation data, many 
others). 

(b) Queries should be addressed to: 
National Climatic Center, National 
Oceanic and Atmospheric Administra-
tion, Asheville, NC 28801, tel. 704–258– 
2850, Ext. 683. 

§ 950.4 National Oceanographic Data 
Center (NODC). 

The National Oceanographic Data 
Center acquires, processes, archives, 
analyzes, and disseminates oceano-
graphic data; develops analytical and 
descriptive products to meet user re-
quirements; and provides facilities for 
the World Data Center-A (Oceanog-
raphy). It was the first NODC estab-
lished and houses the world’s largest 
usuable collection of marine data. 

(a) Oceanographic data available 
from NODC include: 

(1) Mechanical and expendable 
bathytheremograph data in analog and 
digital form. 

(2) Oceanographic station data for 
surface and serial depths, giving values 
of temperature, salinity, oxygen, inor-
ganic phosphate, total phosphorus, ni-
trite-nitrogen, nitrate-nitrogen, sili-
cate-silicon, and pH. 

(3) Continuously recorded salinity- 
temperature-depth data in digital 
form. 

(4) Surface current information ob-
tained by using drift bottle or cal-
culated from ship set and drift. 

(5) Biological data, giving values of 
plankton standing crop, chlorophyll 
concentrations, and rates of primary 
productivity. 

(6) Other marine environmental data 
obtained by diverse techniques, e.g., in-
strumented buoy data, and current 
meter data. 

(b) Queries should be addressed to: 
National Oceanographic Data Center, 
National Oceanic and Atmospheric Ad-
ministration, Washington, DC 20235, 
tel. 202–634–7500. 

§ 950.5 National Geophysical and 
Solar-Terrestrial Data Center 
(NGSDC). 

The National Geophysical and Solar- 
Terrestrial Data Center acquires, proc-
esses, archives, analyzes, and dissemi-
nates solid Earth and marine geo-

physical data as well as ionospheric, 
solar, and other space environment 
data; develops analytical, climato-
logical, and descriptive products to 
meet user requirements; and provides 
facilities for World Data Center-A 
(Solid-Earth Geophysics, Solar Terres-
trial Physics, and Glaciology). 

(a) Geophysical and solar-terrestrial 
data available from NGSDC include: 

(1) Marine geology and geophysics. 
Bathymetric measurement; seismic re-
flection profiles; gravimetric measure-
ments; geomagnetic total field meas-
urements; and geological data, includ-
ing data on heat flow, cores, samples, 
and sediments. 

(2) Solar-Terrestrial physics. 
Ionosphere data, including ionograms, 
frequency plots, riometer and field- 
strength strip charts, and tabulations; 
solar activity data; geomagnetic vari-
ation data, including magnetograms; 
auroral data; cosmic ray data; and 
airglow data. 

(3) Seismology. Seismograms; 
accelerograms; digitized strong-motion 
accelerograms; earthquake data list 
(events since January 1900); earthquake 
data service with updates on a monthly 
basis. 

(4) Geomagnetic main field. Magnetic 
survey data and secular-change data 
tables. 

(b) Queries should be addressed to: 
National Geophysical and Solar-Ter-
restrial Data Center, National Oceanic 
and Atmospheric Administration, 
Boulder, CO 80303, tel. 303–499–1000, ext. 
6215. 

§ 950.6 Environmental Science Infor-
mation Center (ESIC). 

ESIC is NOAA’s information spe-
cialist, librarian, and publisher. ESIC 
coordinates NOAA’s library and infor-
mation services and its participation in 
the national network of scientific in-
formation centers and libraries. Com-
puterized literature searches provide 
information from over 80 data bases. 
The complete list of data bases is 
available on request. All ESIC informa-
tion facilities provide the normal li-
brary tailored information and ref-
erence services. As NOAA’s publisher of 
scientific and technical information, 
ESIC reviews, edits, and processes 
NOAA manuscripts for publication. 
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(a) Services available from ESIC in-
clude: 

(1) Reference services. Some services 
are provided on a cost-recovery basis to 
non-NOAA individuals. 

(2) Publication copy services. Copies of 
NOAA publications are provided on re-
quest from qualified users, including 
governments, universities, non-profit 
organizations, professional societies, 
chambers of commerce, public informa-
tion media, and individuals and organi-
zations having cooperative or exchange 
agreements with NOAA. 

(3) Bibliographies. Special bibliog-
raphies are prepared on request. When 
provided to non-NOAA individuals, 
service is on a full cost-recovery basis. 

(4) Current awareness services. Periodi-
cally provides announcements of titles 
of newly published NOAA scientific and 
technical publications. 

(5) Lending services. Materials are 
loaned to other libraries and to NOAA 
employees. 

(6) On-site use of library collections. 
(7) Publishing services. Includes pro-

viding refereeing, reviewing, editing, 
and publishing services for NOAA au-
thors of manuscripts destined for both 
NOAA and non-NOAA publication se-
ries. 

(b) Queries should be addressed to: 
Environmental Science Information 
Center, National Oceanic and Atmos-
pheric Administration, Rockville, MD 
20852, tel. 301–443–8137. 

§ 950.7 Center for Environmental As-
sessment Services (CEAS). 

EDIS assists National decision-
makers in solving problems by pro-
viding data analyses, applications, as-
sessments, and interpretations to meet 
their particular requirements. Many of 
these services are provided by the EDIS 
Center for Environmental Assessment 
Services (CEAS). 

(a) The following are examples of 
CEAS projects and services: 

(1) CEAS prepares data-based studies 
and weekly assessments of potential ef-
fects of climatic fluctuations on Na-
tional and global grain production. 

(2) CEAS provides environmental 
analyses and assessments to support ef-
ficient and effective planning, site se-
lection, design, construction, and oper-
ation of supertanker ports and offshore 

drilling rigs. Such planning depends 
heavily upon environmental assess-
ments. 

(3) During the heating season, CEAS 
issues monthly and seasonal projec-
tions of natural gas demand for multi- 
State regions of the conterminous 
United States. Similar projections are 
made for electricity during the cooling 
season. 

(4) CEAS has developed and makes 
available when needed a statistical oil 
spill trajectory risk model based on 
historical meteorological and oceano-
graphic data. 

(5) The center has analyzed the po-
tential ecological effects of the planned 
disposal of huge volumes of saturated 
brine into Gulf waters for the National 
Strategic Petroleum Reserve and may 
be called on to provide similar services 
in other subject areas. 

(6) CEAS provides experiment design, 
data analysis, and data management 
support to project managers and pro-
duces merged, validated multidisci-
plinary data sets for international and 
national study (such undertakings as 
the recent key role in the Global At-
mospheric Research Program (GARP) 
experiments). 

(7) CEAS provides special data or in-
formation as required. Currently the 
Center is assembling an inventory of 
cruises and a global oceanographic 
data base from observations taken dur-
ing the First GARP Global Experiment 
(FGGE). 

(b) Additional information on these 
or related services can be obtained by 
writing: Director, Center for Environ-
mental Assessment Services, National 
Oceanic and Atmospheric Administra-
tion, Washington, DC 20235; or by call-
ing (202) 634–7251. 

§ 950.8 Satellite Data Services Division 
(SDSD). 

The Satellite Data Services Division 
of the EDIS National Climatic Center 
provides environmental and earth re-
sources satellite data to other users 
once the original collection purposes 
(i.e., weather forecasting) have been 
satisfied. The division also provides 
photographs collected during NASA’s 
SKYLAB missions. 

(a) Satellite data available from 
SDSD include: 
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(1) Data from the TIROS (Television 
InfraRed Observational Satellite) se-
ries of experimental spacecraft; much 
of the imagery gathered by spacecraft 
of the NASA experimental NIMBUS se-
ries; full-earth disc photographs from 
NASA’s Applications Technology Sat-
ellites (ATS) I and III geostationary re-
search spacecraft; tens of thousands of 
images from the original ESSA and 
current NOAA series of Improved 
TIROS Operational Satellites; and both 
full-disc and sectorized images from 
the Synchronous Meteorological Sat-
ellites (SMS) 1 and 2, the current oper-
ational geostationary spacecraft. In ad-
dition to visible light imagery, infrared 
data are available from the NIMBUS, 
NOAA, and SMS satellites. Each day, 
SDSD receives about 239 negatives 
from the polar-orbiting NOAA space-
craft, more than 235 SMS–1 and 2 nega-
tives, and several special negatives and 
movie film loops. 

(2) Photographs (both color and 
black-and-white) taken during the 

three SKYLAB missions (May through 
June, 1973, July through September, 
1973, and November 1973 through Feb-
ruary 1974). 

(b) Queries should be addressed to: 
Satellite Data Services Division, World 
Weather Building, Room 606, Wash-
ington, DC 20233, tel. 301–763–8111. 

§ 950.9 Computerized Environmental 
Data and Information Retrieval 
Service. 

The Environmental Data Index 
(ENDEX) provides rapid, automated re-
ferral to multidiscipline environmental 
data files of NOAA, other Federal agen-
cies, state and local governments, and 
universities, research institutes, and 
private industry. A computerized, in-
formation retrieval service provides a 
parallel subject-author-abstract refer-
ral service. A telephone call to any 
EDIS data or information center or 
NOAA library will allow a user access 
to these services. 

APPENDIX A TO PART 950—SCHEDULE OF USER FEES FOR ACCESS TO NOAA 
ENVIRONMENTAL DATA 

Name of product/data/publication/information/service Current fee New fee 

NOAA National Data Centers Standard User Fees: 
Department of Commerce Certification .......................................................................... $91.00 $86.00 
General Certification ....................................................................................................... 74.00 72.00 
Paper Copy ..................................................................................................................... 2.00 2.00 
Online In-Situ Digital Data .............................................................................................. 6.00 (*) 
Data Poster ..................................................................................................................... 18.00 18.00 
Shipping Service 

for orders totaling less than $50.00 ................................................................. 3.00 4.00 
for orders totaling $50.00 or more ................................................................... 3.00 4.00 

Rush Order Fee .............................................................................................................. 60.00 60.00 
Super Rush Order Fee ................................................................................................... 100.00 100.00 
Foreign Handling Fee 

for orders totaling less than $100.00 ............................................................... 39.00 67.00 
for orders totaling $100.00 or more ................................................................. 39.00 67.00 

Additional National Climatic Data Center (NCDC) User Fees: 
NEXRAD Doppler Radar Color Prints ............................................................................ 17.00 14.00 
Paper Copy from Electronic Media ................................................................................. 6.00 6.00 
Offline In-Situ Digital Data .............................................................................................. 156.00 124.00 
Microfilm Copy (roll to paper) per frame from existing film ............................................ 14.00 14.00 
Satellite Image Product ................................................................................................... 83.00 73.00 
Offline Satellite Digital Data (average unit size is 1.2 gigabytes) 
Offline Radar Digital Data (Level II) (average unit size is 4 gigabytes) 
Offline Satellite, Radar, and Model Digital Data (average unit size is 1 terabyte) 984.00 615.00 
Conventional CD–ROM/DVD .......................................................................................... 69.00 60.00 
Specialized CD–ROM/DVD ............................................................................................ 158.00 131.00 
CD–ROM/DVD Copy, Offline .......................................................................................... 35.00 30.00 
CD–ROM/DVD Copy, Online Store ................................................................................ 17.00 15.00 
Facsimile Service ............................................................................................................ 80.00 78.00 
Order Handling ................................................................................................................ 9.00 8.00 
Non-Digital Order Consultation ....................................................................................... 7.00 6.00 
Digital Order Consultation ............................................................................................... 22.00 18.00 

Additional National Oceanographic Data Center (NODC) User Fees: 
NODC Non-Serial Publications ....................................................................................... 22.00 27.00 
NODC Non-Standard Data; Select/Copy to CD, DVD or Electronic Transfer, Special-

ized, Offline ................................................................................................................. 49.00 59.00 
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Name of product/data/publication/information/service Current fee New fee 

NODC Non-Standard Data; 1–1 Direct Copy to CD, DVD, or Electronic Transfer, 
Specialized, Offline ...................................................................................................... 19.00 (*) 

NODC Digital and Non-Digital Off-the-Shelf Products, Online ....................................... 7.00 9.00 
NODC Digital and Non-Digital Off-the-Shelf Products, Offline ....................................... 9.00 11.00 
NODC Order Consultation Fee ....................................................................................... 2.00 2.00 
NODC Handling and Packing Fee .................................................................................. 7.00 8.00 
World Ocean Database-World Ocean Atlas 2009 DVDs ............................................... 11.00 11.00 

Additional National Geophysical Data Center (NGDC) User Fees: 
Mini Poster ...................................................................................................................... 1.00 1.00 
Icosahedron Globe .......................................................................................................... .50 1.00 
Convert Data to Standard Image .................................................................................... 5.00 6.00 
Single Orbit OLS ............................................................................................................. 16.00 18.00 
Single Orbit OLS, Additional Orbits ................................................................................ 5.00 5.00 
Single Orbit OLS—Subset .............................................................................................. 16.00 18.00 
Single Orbit OLS, Subset- Additional Orbits .................................................................. 5.00 5.00 
Geolocated Data ............................................................................................................. 45.00 47.00 
Subset of Pre-existing Geolocated Data ........................................................................ 27.00 28.00 
Global DMSP–OLS Nighttime Lights Annual Composite from One Satellite ................. 73,614.00 74,032.00 
Most Recent DMSP–OLS Thermal Band/Cloud Cover Mosaics from Multiple Sat-

ellites ........................................................................................................................... 250.00 259.00 
Nightly DMSP–OLS Mosaics, Visible and Thermal Band Data from One Satellite ....... 235.00 241.00 
Global DMSP–OLS Nighttime Lights Lunar Cycle Composite from One Satellite ........ 6,307.00 6,531.00 
Radiance Calibrated Global DMSP–OLS Nighttime Lights Annual Composite from 

One Satellite ................................................................................................................ 81,047.00 82,975.00 
Research Data Series CD–ROM/DVD ........................................................................... 25.00 25.00 
Custom Analog Plotter Prints ......................................................................................... 60.00 60.00 
NOS Bathymetric Maps and Miscellaneous Archived Publication Inventory ................. 7.00 7.00 
Global DMSP–OLS Annual Composite of Persistent Nighttime Lights on Monthly In-

crements from One Satellite ....................................................................................... 8,032.00 8,305.00 
Data Poster ..................................................................................................................... 18.00 (*) 
High Definition Geomagnetic Model ............................................................................... 19,997.00 20,060.00 

* Reflects a product no longer offered. 

[77 FR 75015, Dec. 19, 2012] 

PART 960—LICENSING OF PRIVATE 
REMOTE SENSING SYSTEMS 

Subpart A—General 

Sec. 
960.1 Purpose. 
960.2 Scope. 
960.3 Definitions. 

Subpart B—Licenses 

960.4 Application. 
960.5 Confidentiality of information. 
960.6 Review procedures for license applica-

tions. 
960.7 Amendments to licenses. 
960.8 Notification of foreign agreements. 
960.9 License term. 
960.10 Appeals/hearings. 
960.11 Conditions for operation. 
960.12 Data policy for remote sensing space 

systems. 

Subpart C—Prohibitions 

960.13 Prohibitions. 

Subpart D—Enforcement Procedures 

960.14 In general. 
960.15 Penalties and sanctions. 

APPENDIX 1 TO PART 960—FILING INSTRUC-
TIONS AND INFORMATION TO BE INCLUDED 
IN THE LICENSING APPLICATION 

APPENDIX 2 TO PART 960—FACT SHEET RE-
GARDING THE MEMORANDUM OF UNDER-
STANDING CONCERNING THE LICENSING OF 
PRIVATE REMOTE SENSING SATELLITE 
SYSTEMS DATED FEBRUARY 2, 2000 

AUTHORITY: 15 U.S.C. 5624. 

SOURCE: 71 FR 24481, Apr. 25, 2006, unless 
otherwise noted. 

Subpart A—General 

§ 960.1 Purpose. 
(a) The regulations in this part set 

forth the procedural and informational 
requirements for obtaining a license to 
operate a private remote sensing space 
system under Title II of the Land Re-
mote Sensing Policy Act of 1992 (15 
U.S.C. 5601 et seq.) (Public Law 102–555, 
106 Stat. 4163) and applicable U.S. Pol-
icy, which addresses the U.S. commer-
cial remote sensing satellite industry. 
(Available from NOAA, National Envi-
ronmental Satellite Data and Informa-
tion Service, 1335 East-West Highway, 
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Room 7311, Silver Spring, MD 20910). In 
addition, this part describes NOAA’s 
regulation of such systems, pursuant 
to the Act and applicable U.S. Policy. 
The regulations in this part are in-
tended to: 

(1) Preserve the national security of 
the United States; 

(2) Observe the foreign policies and 
international obligations of the United 
States; 

(3) Advance and protect U.S. national 
security and foreign policy interests by 
maintaining U.S. leadership in remote 
sensing space activities, and by sus-
taining and enhancing the U.S. remote 
sensing industry; 

(4) Promote the broad use of remote 
sensing data, their information prod-
ucts and applications; 

(5) Ensure that unenhanced data col-
lected by licensed private remote sens-
ing space systems concerning the terri-
tory of any country are made available 
to the government of that country 
upon its request, as soon as such data 
are available and on reasonable com-
mercial terms and conditions as appro-
priate; 

(6) Ensure that remotely sensed data 
are widely available for civil and sci-
entific research, particularly environ-
mental and global change research; and 

(7) Maintain a permanent comprehen-
sive U.S. government archive of global 
land remote sensing data for long-term 
monitoring and study of the changing 
global environment. 

(b) In accordance with the Act and 
applicable U.S. Policy, decisions re-
garding the issuance of licenses and 
operational conditions (See Subpart B 
of this part) will be made by the Sec-
retary of Commerce or his/her des-
ignee. Determinations of conditions 
necessary to meet national security, 
foreign policy and international obliga-
tions are made by the Secretaries of 
Defense and State, respectively. 

(c) In accordance with U.S. Policy, 
NOAA encourages U.S. companies to 
build and operate commercial remote 
sensing space systems whose oper-
ational capabilities, products, and 
services are superior to any current or 
planned foreign commercial systems. 
However, because of the potential 
value of its products to an adversary, 
the U.S. Government may restrict op-

erations of the commercial systems in 
order to limit collection and/or dis-
semination of certain data and prod-
ucts to the U.S. Government or to U.S. 
Government-approved recipients. 

§ 960.2 Scope. 

(a) The Act and the regulations in 
this part apply to any person subject to 
the jurisdiction or control of the 
United States who operates or proposes 
to operate a private remote sensing 
space system, either directly or 
through an affiliate or subsidiary, and/ 
or establishes substantial connections 
with the United States regarding the 
operation of a private remote sensing 
system. 

(b) In determining whether substan-
tial connections exist with regard to a 
specific system, the factors NOAA may 
consider include, but are not limited 
to: the location of a system control 
center or operations centers and sta-
tions; the administrative control of the 
system; use of a U.S. launch vehicle; 
location or administrative control of 
ground receiving stations; the invest-
ment, ownership, or technology in-
cluded in the system. 

(c) The regulations in this part apply 
to any action taken on or after May 25, 
2006 with respect to any license, and to 
pre-existing licenses. 

(d) If any provision of the regulations 
in this part or the application thereof 
to any person or circumstance is held 
invalid, the validity of the remainder 
of the regulations in this part or the 
application of such provision to other 
persons and circumstances shall not be 
affected. 

(e) Issuance of a license under the 
regulations in this part does not affect 
the authority of any Department or 
Agency of the U.S. Government includ-
ing, but not limited to, the Federal 
Communications Commission under 
the Communications Act of 1934 (47 
U.S.C. 151 et seq.), the Department of 
Transportation under the Commercial 
Space Launch Act of 1984 (49 U.S.C. 
app. 2601 et seq.), the Department of 
Commerce under the Export Adminis-
tration Regulations (15 CFR parts 730– 
774), or the Department of State under 
the Arms Export Control Act (22 U.S.C. 
2778) and the International Traffic in 
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Arms Regulations (22 CFR parts 120– 
130). 

§ 960.3 Definitions. 

For purposes of the regulations in 
this part, the following terms have the 
following meanings: 

Act means the Land Remote Sensing 
Policy Act of 1992 (Pub. L. 102–555, 106 
Stat. 4163) as amended by the 1998 Com-
mercial Space Act (Pub. L. 105–303, 112 
Stat. 2846), 15 U.S.C. 5601 et seq. 

Administrative control means the 
power or authority, direct or indirect, 
whether or not exercised through the 
legal or defacto ownership or posses-
sion thereof, ownership of voting secu-
rities of a licensee, or by proxy voting, 
contractual arrangements or other 
means, to determine, direct or decide 
matters affecting the operations of the 
system; specifically, to determine, di-
rect, take, manage, administer, influ-
ence, reach, or cause decisions regard-
ing the: 

(1) Sale, lease, mortgage pledge, or 
other transfer of any or all of the sys-
tem or system control assets of the li-
censee, whether in the ordinary course 
of business or not; 

(2) Operation of the system(s), includ-
ing but not limited to orbit mainte-
nance and other housekeeping func-
tions, tasking and tasking 
prioritization, data acquisition, data 
storage, data transmission, processing 
and dissemination; 

(3) Dissolution of the licensee; 
(4) Closing and/or relocation of the 

command and control center of the sys-
tem; 

(5) Execution, substantive modifica-
tion and/or termination or non-fulfill-
ment of any significant or substantial 
foreign agreement of the licensee re-
garding direct readout or tasking obli-
gations; or 

(6) Amendment of the Articles of In-
corporation or constituent agreement 
of the licensee with respect to the mat-
ters described in paragraphs (1) 
through (4) of this definition. 

Administrator means the Adminis-
trator of NOAA and Under Secretary of 
Commerce for Oceans and Atmosphere 
or his/her designee. 

Affiliate means any person: 

(1) Which owns or controls more than 
a 5% interest in the applicant or li-
censee; or 

(2) Which is under common ownership 
or control with the applicant or li-
censee. 

Applicant means a person who has 
submitted an application for a NOAA 
license to operate a remote sensing 
space system. 

Assistant Administrator means the As-
sistant Administrator of NOAA for 
Satellite and Information Services or 
his/her designee. 

Authorized Officer means an indi-
vidual designated by the Secretary of 
Commerce or his/her designee to en-
force the regulations in this part. 

Basic data set means those 
unenhanced data generated by the 
Landsat system or by any remote sens-
ing space system licensed under the 
Act that have been selected by the Sec-
retary of the Interior to be maintained 
in the National Satellite Land Remote 
Sensing Data Archive, as described in 
Section 502(c) of the Act. 

Beneficial owner means any person 
who, directly or indirectly, through 
any contract, arrangement, under-
standing, relationship, or otherwise, 
has or shares: The right to exercise ad-
ministrative control over a licensee; 
and the power to dispose of or to direct 
the disposition of, any security inter-
est in a license. All securities of the 
same class beneficially owned by a per-
son, regardless of the form which such 
beneficial ownership takes, shall be ag-
gregated in calculating the number of 
shares beneficially owned by such per-
son. A person shall be deemed to be the 
beneficial owner of a security interest 
if that person has the right to acquire 
beneficial ownership, as defined in this 
definition, within sixty (60) days from 
acquiring that interest, including, but 
not limited to, any right to acquire 
beneficial ownership through: The ex-
ercise of any option, warrant or right; 
the conversion of a security; the power 
to revoke a trust, discretionary ac-
count, or similar arrangement; or the 
automatic termination of a trust, dis-
cretionary account or similar arrange-
ment. 

Data Protection Plan refers to the li-
censee’s plan to protect data and infor-
mation through the entire cycle of 
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tasking, operations, processing, 
archiving and dissemination. At a min-
imum, this includes appropriate pro-
tection of communications links and/or 
delivery methods for tasking of the 
satellite, downlinking of data to a 
ground station (including relay sta-
tions), and delivery of data from the 
satellite to the licensee’s central data 
storage facilities. 

License means a grant of authority 
under the Act by the Administrator to 
a person to operate a private remote- 
sensing space system. 

Licensee means a person who holds a 
NOAA license to operate a remote sens-
ing space system. 

National Satellite Land Remote Sensing 
Data Archive means the archive 
stablished by the Secretary of the Inte-
rior pursuant to the archival respon-
sibilities defined in Section 502 of the 
Act. 

NOAA means the National Oceanic 
and Atmospheric Administration. 

Operate means to manage, run, au-
thorize, control, or otherwise affect the 
functioning of a remote sensing space 
system, directly or through an affiliate 
or subsidiary. This includes: 

(1) Commanding, controlling, 
tasking, and navigation of the system; 
or 

(2) Data acquisition, storage, proc-
essing, and dissemination. 

Operational control means the ability 
to operate the system or override com-
mands issued by any operations center 
or station. 

Orbital debris means all human-gen-
erated debris in Earth orbit. This in-
cludes, but is not limited to, payloads 
that can no longer perform their mis-
sion, rocket bodies and other hardware 
(e.g., bolt fragments and covers) left in 
orbit as a result of normal launch and 
operational activities, and fragmenta-
tion debris produced by failure or colli-
sion. Gases and liquids in free state are 
not considered orbital debris. 

Person means any individual (wheth-
er or not a citizen of the United States) 
subject to U.S. jurisdiction; a corpora-
tion, partnership, association, or other 
entity organized or existing under the 
laws of the United States; a subsidiary 
(foreign or domestic) of a U.S. parent 
company; an affiliate (foreign or do-
mestic) of a U.S. company; or any 

other private remote sensing space sys-
tem operator having substantial con-
nections with the United States or de-
riving substantial benefits from the 
United States that support its inter-
national remote sensing operations suf-
ficient to assert U.S. jurisdiction as a 
matter of common law. 

Proprietary information means any 
business or trade secrets or commercial 
or financial information explicitly des-
ignated as proprietary or confidential 
by the submitter, the public release of 
which would cause substantial harm to 
the competitive position of the sub-
mitter. Once the information is pub-
licly-released by the submitter, it is no 
longer considered proprietary. 

Remote sensing space system, Licensed 
system, or System means any device, in-
strument, or combination thereof, the 
space-borne platform upon which it is 
carried, and any related facilities capa-
ble of actively or passively sensing the 
Earth’s surface, including bodies of 
water, from space by making use of the 
properties of the electromagnetic 
waves emitted, reflected, or diffracted 
by the sensed objects. For purposes of 
the regulations in this part, a licensed 
system consists of a finite number of 
satellites and associated facilities, in-
cluding those for tasking, receiving, 
and storing data, designated at the 
time of the license application. Small, 
hand-held cameras shall not be consid-
ered remote sensing space systems. 

Secretary means the Secretary of 
Commerce. 

Security means any note, stock, 
treasury stock, bond, debenture, evi-
dence of indebtedness, certificate of in-
terest or participation in any profit- 
sharing agreement, collateral trust 
certificate, pre-organization certificate 
or subscription, transferable share, in-
vestment contract, voting trust certifi-
cate, or certificate of deposit for a se-
curity; any put, call, straddle, option, 
or privilege on any security, certificate 
of deposit, or group or index of securi-
ties (including any interest therein or 
based on the value thereof); any put, 
call, straddle, option, or privilege en-
tered into a national securities ex-
change relating to foreign currency; 
any interest or instrument commonly 
known as a ‘‘security’’; or any certifi-
cate of interest or participation in, 
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temporary or interim certificate for, 
receipt for, guarantee of, or warrant or 
right to subscribe to or purchase, any 
of the foregoing. 

Significant or Substantial foreign agree-
ment (also referred to in this part as 
foreign agreement or agreement) 
means an agreement with a foreign na-
tion, entity, consortium, or person 
that provides for one or more of the 
following: 

(1) Administrative control which may 
include distributorship arrangements 
involving the routine receipt of high 
volumes of the system’s unenhanced 
data; 

(2) Participation in the operations of 
the system; including direct access to 
the system’s unenhanced data; or 

(3) An equity interest in the licensee 
held by a foreign nation and/or person, 
if such interest equals or exceeds or 
will equal or exceed twenty (20) percent 
of total outstanding shares, or entitles 
the foreign person to a position on the 
licensee’s Board of Directors. 

Subsidiary means a person over which 
the applicant or licensee may exercise 
administrative control. 

Tasking means any action taken to 
command a remote sensing space sys-
tem or its sensor to acquire data for 
transmission or storage on the sat-
ellite’s recording subsystem. Such ac-
tion can be in the form of commands 
sent to the system for execution or for 
storage in the satellite’s memory for 
execution at a specified time or loca-
tion within a given orbit. 

Under Secretary means the Under Sec-
retary of Commerce for Oceans and At-
mosphere and Administrator of NOAA 
or his/her designee. 

Unenhanced data means remote sens-
ing signals or imagery products that 
are unprocessed or subject only to data 
preprocessing. Data preprocessing may 
include rectification of system and sen-
sor distortions in remote sensing data 
as it is received directly from the sat-
ellite; registration of such data with 
respect to features of the Earth; and 
calibration of spectral response with 
respect to such data. It does not in-
clude conclusions, manipulations, or 
calculations derived from such data, or 
a combination of such data with other 
data. It also excludes phase history 
data for synthetic aperture radar sys-

tems or other space-based radar sys-
tems. 

U.S. Policy means the policy(ies) an-
nounced by the President that specifi-
cally address U.S. commercial remote 
sensing space capabilities. 

Subpart B—Licenses 

§ 960.4 Application. 

No person subject to the jurisdiction 
and/or control of the United States 
may operate a private remote sensing 
space system without a license issued 
pursuant to this part. 

(a) Filing instructions, as well as a 
list of information to be included in 
the license application, are included in 
Appendix 1 of this part. 

(b) If information in an application 
becomes inaccurate or incomplete 
prior to issuance of the license, the ap-
plicant must, within 14 days, file the 
new or corrected information with the 
Assistant Administrator. If new or re-
vised information is filed during the 
application process, the Assistant Ad-
ministrator shall, within fourteen (14) 
days, determine whether the deadline 
imposed by Section 201(c) of the Act 
and § 960.6(a) must be extended to allow 
adequate review of the revised applica-
tion and, if so, for how long. 

§ 960.5 Confidentiality of information. 

(a) Any proprietary information re-
lated to a license application, applica-
tion for amendment, foreign agree-
ment, or any other supporting docu-
mentation submitted to NOAA will be 
treated as business confidential or pro-
prietary information, if that informa-
tion is explicitly designated and 
marked as such by the submitter. This 
does not preclude the United States 
Government from citing information in 
the public domain provided by the li-
censee in another venue (e.g., the li-
censee’s Web site or a press release). 

(b) Within thirty (30) days of the 
issuance of a license to operate a re-
mote sensing space system, the li-
censee shall provide the Assistant Ad-
ministrator with a publicly-releasable 
summary of the licensed system. The 
summary must be submitted in a read-
ily reproducible form accompanied by a 
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copy on electronic media. This sum-
mary shall be available for public re-
view at a location designated by the 
Assistant Administrator and shall in-
clude: 

(1) The name, mailing address and 
telephone number of the licensee and 
any affiliates or subsidiaries; 

(2) A general description of the sys-
tem, its orbit(s) and the type of data to 
be acquired; and 

(3) The name and address upon whom 
service of all documents may be made. 

§ 960.6 Review procedures for license 
applications. 

The following procedures are con-
sistent and have been harmonized with 
those procedures, including time lines, 
described in the Fact Sheet, at Appen-
dix 2 of this part, which governs in lieu 
of this section and §§ 960.7 and 960.8 
with respect to the process for reaching 
determinations of conditions necessary 
to meet national security, inter-
national obligations and foreign policy 
and which is outside the scope of the 
regulations in this part. 

(a) The Assistant Administrator 
shall, within three (3) working days of 
receipt of an application, forward a 
copy of the application to the Depart-
ment of Defense, the Department of 
State, the Department of the Interior, 
and any other Federal agencies deter-
mined to have a substantial interest in 
the license application. The Assistant 
Administrator shall advise such agen-
cies of the deadline prescribed by para-
graph (b) of this section to require ad-
ditional information from the appli-
cant. The Assistant Administrator 
shall make a determination on the ap-
plication, in accordance with the Act 
and section 960.1(b), within 120 days of 
its receipt. If a determination has not 
been made within 120 days, the Assist-
ant Administrator shall inform the ap-
plicant of any pending issues and any 
action required to resolve them. 

(b) The reviewing agencies have thir-
ty (30) days from receipt of application 
to notify the Assistant Administrator 
in writing whether the application 
omits any of the information listed in 
Appendix 1 of this part or whether ad-
ditional information may be necessary 
to complete the application. This noti-
fication shall state the specific reasons 

why the additional information is 
sought. The Assistant Administrator 
shall then notify the applicant, in writ-
ing, what information is required to 
complete the license application. The 
120-day review period prescribed in Sec-
tion 201(c) of the Act will be stopped 
until the Assistant Administrator de-
termines that the license application is 
complete. 

(c) Within thirty (30) days of receipt 
of a complete application, as deter-
mined by the Assistant Administrator, 
each Federal agency consulted in para-
graph (a) of this section shall rec-
ommend, in writing, to the Assistant 
Administrator approval or disapproval 
of the application in writing. If a re-
viewing agency is unable to complete 
its review in thirty (30) days, it is re-
quired to notify NOAA prior to the ex-
piration of the interagency review pe-
riod, in writing, of the reason for its 
delay and provide an estimate of addi-
tional time necessary to complete the 
review. 

(d) If the license application is de-
nied, the Assistant Administrator shall 
provide the applicant with written no-
tification along with a concise state-
ment of the facts in the record deter-
mined to support the denial. This de-
nial will be considered final agency ac-
tion twenty-one (21) days after the date 
the notice was mailed, unless the appli-
cant files an appeal, as provided in 
§ 960.10. 

(e) The Assistant Administrator shall 
terminate the license application re-
view process if: 

(1) The application is withdrawn be-
fore the decision approving or denying 
it is issued; or 

(2) The applicant, after receiving a 
request for additional information pur-
suant to paragraph (b) of this section, 
does not provide such information 
within the time stated in the request. 

(f) No license shall be granted by the 
Secretary unless the Secretary deter-
mines, in writing, that the applicant 
will comply with the requirements of 
the Act, any regulations issued pursu-
ant to the Act, and that the granting of 
such license and the operation of the li-
cense and system by the licensee would 
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be consistent with the national secu-
rity interest, foreign policy and inter-
national obligations of the United 
States. 

§ 960.7 Amendments to licenses. 
(a) Prior to taking any of the fol-

lowing actions a licensee must obtain 
an amendment to the license: 

(1) Assignment of any interest in or 
transfer of the license from one entity 
to another, renaming, or any change in 
identity of the license holder; 

(2) Change in or transfer of adminis-
trative control; 

(3) Change of operational control; or 
(4) Deviation from orbital character-

istics, performance specifications, data 
collection and exploitation capabili-
ties, operational characteristics identi-
fied under Appendix 1. of this part, or 
any other change in license param-
eters. 

(b) Applications for an amendment to 
an existing license shall contain all 
relevant new information and shall be 
filed at the same address identified in 
Appendix 1 of this part. Amendment 
applications shall be filed in accord-
ance with the procedures in § 960.4 and 
Appendix 1 of this part for original li-
cense applications. 

(c) The Assistant Administrator 
shall, within three (3) working days of 
receipt of an application for amend-
ment, forward a copy of the application 
to the Department of Defense, the De-
partment of State, the Department of 
the Interior, and any other Federal 
agencies determined to have a substan-
tial interest in the application. The As-
sistant Administrator shall advise such 
agencies of the deadline prescribed by 
paragraph (d) of this section to require 
additional information from the li-
censee. The Assistant Administrator 
shall make a determination on the ap-
plication, in accordance with the Act 
and § 960.1(b), within 120 days of its re-
ceipt. If a determination has not been 
made within 120 days, the Assistant 
Administrator shall inform the li-
censee of any pending issues and any 
actions necessary to resolve them. 

(d) The reviewing agencies have thir-
ty (30) days from receipt of the applica-
tion for amendment to notify the As-
sistant Administrator in writing 
whether the request omits any of the 

information listed in Appendix 1 of this 
part or whether additional information 
may be necessary to complete the re-
quest. This notification shall state the 
specific reasons why the additional in-
formation is sought. The Assistant Ad-
ministrator shall then notify the li-
censee, in writing, what information is 
required to complete the application. 
The 120-day review period prescribed in 
Section 201(c) of the Act will be 
stopped until the Assistant Adminis-
trator determines that the application 
request is complete. 

(e) Within thirty (30) days of receipt 
of a complete application for amend-
ment, as determined by the Assistant 
Administrator, each Federal agency 
consulted in paragraph (c) of this sec-
tion shall recommend, in writing, to 
the Assistant Administrator approval 
or disapproval of the application. If a 
reviewing agency is unable to complete 
its review in thirty (30) days, it is re-
quired to notify NOAA prior to the ex-
piration of the interagency review pe-
riod, in writing, of the reason for its 
delay and provide an estimate of addi-
tional time necessary to complete the 
review. 

(f)(1) When the licensee is seeking an 
amendment in order to transfer admin-
istrative control or change in the par-
ticipation of the operations of the sys-
tem to a foreign person or nation, pur-
suant to paragraph (a)(2) of this sec-
tion, the licensee must provide the fol-
lowing information: 

(i) The identity, residence and citi-
zenship of the foreign person(s) or na-
tion(s) who will acquire control; 

(ii) The licensee’s proposed plan to 
ensure that the licensee will protect 
the operational control of the licensed 
system from foreign influence and pre-
vent technology transfer that would 
adversely impact national security, 
foreign policy or international obliga-
tions; and 

(iii) Such additional information as 
the Assistant Administrator may pre-
scribe as necessary or appropriate to 
protect the national security, foreign 
policy or international obligations of 
the United States. 

(2) Such an application for amend-
ment will be reviewed to determine 
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whether the foreign person(s) or na-
tion(s) that will exercise administra-
tive control of the licensee will take no 
action that impairs the national secu-
rity interests, foreign policy or inter-
national obligations of the United 
States. 

(g) If the application for amendment 
is denied, the Assistant Administrator 
shall provide the licensee with written 
notification along with a concise state-
ment of the facts in the record deter-
mined to support the denial. This de-
nial will be considered final agency ac-
tion twenty-one (21) days after the date 
the notice was mailed, unless the li-
censee files an appeal, as provided in 
§ 960.10. 

(h) The Assistant Administrator 
shall terminate the application for 
amendment review process if: 

(1) The application is withdrawn be-
fore the decision approving or denying 
it is issued; or 

(2) The licensee, after receiving a re-
quest for additional information pursu-
ant to paragraph (d) of this section, 
does not provide such information 
within the time stated in the request. 

§ 960.8 Notification of foreign agree-
ments. 

Licensees must notify the Assistant 
Administrator of any significant or 
substantial agreement that they intend 
to enter into with any foreign nation, 
entity, or consortium, not later than 
sixty (60) days prior to concluding the 
agreement. 

(a) Upon notification by a licensee, 
pursuant to § 960.11(b)(5), the Assistant 
Administrator shall initiate review of 
the proposed agreement in light of the 
national security interests, foreign pol-
icy and international obligations of the 
U.S. Government. 

(b) The Assistant Administrator 
shall, within three (3) working days of 
receipt of a proposed foreign agree-
ment, forward a copy of the foreign 
agreement to the Department of De-
fense, the Department of State, the De-
partment of the Interior, and any other 
Federal agencies determined to have a 
substantial interest in the foreign 
agreement. The Assistant Adminis-
trator, in consultation with other ap-
propriate agencies, will review the pro-
posed foreign agreement. As part of 

this review, the Assistant Adminis-
trator will ensure that the proposed 
foreign agreement contains the appro-
priate provisions to ensure compliance 
with all requirements concerning na-
tional security interests, foreign policy 
and international obligations under the 
Act or the licensee’s ability to comply 
with the Act, these regulations and the 
terms of the license. These require-
ments include: 

(1) The ability to implement, as ap-
propriate, restrictions on the foreign 
party’s acquisition and dissemination 
of imagery as imposed by the license or 
by the Secretary; 

(2) The obligations of the licensee to 
provide access to data for the National 
Satellite Land Remote Sensing Data 
Archive; and 

(3) The obligations of the licensee to 
convey to the foreign party the li-
cense’s reporting and recordkeeping re-
quirements and to facilitate any moni-
toring and compliance activities iden-
tified in the license. 

(c) Within thirty (30) days of receipt 
of the proposed agreement, other agen-
cies reviewing the agreement will no-
tify the Assistant Administrator that 
the proposed agreement sufficiently 
addresses the requirements in para-
graph (b) of this section or identify 
what changes will need to be made to 
the agreement to meet these require-
ments. 

(d)(1) Within sixty (60) days of notifi-
cation by the licensee, if the Assistant 
Administrator determines that a pro-
posed agreement will impair his or her 
ability to enforce the Act, or the li-
censee’s ability to comply with the 
Act, these regulations, or the terms or 
conditions of the license, the licensee 
will be notified which terms and condi-
tions of the license are affected and, 
specifically, how the agreement im-
pairs their enforcement. 

(2) The proposed agreement may not 
be implemented by the licensee until 
the licensee has been advised by the 
Assistant Administrator that the pro-
visions of the proposed agreement are 
acceptable. 

(e) The licensee is required to provide 
NOAA a signed copy of the foreign 
agreement within thirty (30) days of 
signature. 
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(f) Following approval of the agree-
ment, if the factual circumstances sur-
rounding this transaction change, the 
licensee must notify NOAA within 
twenty-one (21) days of the change. The 
licensee’s failure to notify NOAA in a 
timely manner may result in penalties 
for noncompliance being levied, pursu-
ant to Section 203(a)(3) of the Act. 

(g) A licensee seeking to enter into a 
foreign agreement that would require 
the modification of the terms of an ex-
isting license shall also submit a li-
cense amendment request and the pro-
posed foreign agreement shall be con-
sidered in the context of the amend-
ment review process. 

§ 960.9 License term. 

(a) Each license for operation of a 
system shall be valid for the oper-
ational lifetime of the system or until 
the Secretary determines that the li-
censee is not in compliance with the 
requirements of the Act, the regula-
tions issued pursuant to the Act, the 
terms and conditions of the license, or 
that the licensee’s activities or system 
operations are not consistent with the 
national security, foreign policy and 
international obligations of the United 
States. 

(b) The licensee shall notify the As-
sistant Administrator within seven (7) 
days of financial insolvency, dissolu-
tion, the demise of its system or of its 
decision to discontinue system oper-
ation. Upon notification, the Assistant 
Administrator will terminate the li-
cense. However, termination will not 
affect the obligations of the licensee 
with regard to provisions in its license, 
requiring the licensee to: 

(1) Provide data to the National Sat-
ellite Land Remote Sensing Data Ar-
chive for the basic data set; 

(2) Make data available to the Na-
tional Satellite Land Remote Sensing 
Data Archive that the licensee intends 
to purge from its holdings; 

(3) Make data available to a sensed 
state; and 

(4) Restrict acquisition and dissemi-
nation of imagery as imposed by the li-
cense or by the Secretary; and 

(5) Manage the re-entry segment, in-
cluding but not limited to, the disposal 
of the system. 

(c) The licensee shall notify the As-
sistant Administrator that specific ac-
tions leading to the development and 
operation of the licensed remote sens-
ing space system have been completed. 
If the Assistant Administrator deter-
mines that a licensee has not com-
pleted such actions with respect to a li-
censed system, he/she may terminate 
the license. The actions required to be 
taken and associated timelines are as 
follows: 

(1) Presentation to NOAA of the fol-
lowing formal review materials within 
five (5) years of the license issuance: 

(i) Preliminary Design Review, and 
(ii) Critical Design Review. 
(2) Licensee certification to NOAA of 

the following milestones within five (5) 
years of the Critical Design Review: 

(i) Execution of a binding contract 
for launch services, and 

(ii) Completion of the pre-ship review 
of the remote sensing payload. 

(3) Remote sensing space systems 
currently licensed by NOAA will have 
five (5) years from the effective date of 
these regulations to meet the mile-
stones in Section 960.9(c)(1). 

§ 960.10 Appeals/hearings. 

(a) An applicant or licensee may sub-
mit a written appeal to the Adminis-
trator involving the granting, denial, 
or conditioning of a license; a license 
amendment; a foreign agreement; or 
enforcement action under this part. 
The appeal must state the action(s) ap-
pealed, must set forth a detailed expla-
nation of the reasons for the appeal, 
and must be submitted within twenty- 
one (21) days of the action appealed. 
The appellant may request a hearing 
on the appeal before a designated hear-
ing officer. 

(b) The hearing shall be held no later 
than thirty (30) days after receipt of 
the appeal, unless the hearing officer 
extends the time. The appellant and 
other interested persons may appear 
personally or by counsel and submit in-
formation and present arguments, as 
determined appropriate by the hearing 
officer. Hearings may be closed to the 
public as necessary to protect classi-
fied or proprietary information. Hear-
ings shall be transcribed, and tran-
scripts made available to the public, as 
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required by statute. Classified and pro-
prietary information shall not be in-
cluded in the public transcripts. Within 
thirty (30) days of the conclusion of the 
hearing, the hearing officer shall rec-
ommend a decision to the Adminis-
trator. 

(c) The hearing requested under para-
graph (a) of this section may be grant-
ed unless the issues being appealed in-
volve the conduct of military or for-
eign affairs functions. Determinations 
concerning limitations on data collec-
tion or distribution, license conditions, 
or enforcement actions necessary to 
meet national security concerns, for-
eign policies or international obliga-
tions are not subject to a hearing 
under this Section. A determination to 
deny an appeal/hearing on this basis 
shall constitute final agency action. 

(d) The Administrator may adopt the 
hearing officer’s recommended decision 
or may reject or modify it. The Admin-
istrator will notify the appellant of the 
decision, and the reason(s) therefore, in 
writing, within thirty (30) days of re-
ceipt of the hearing officer’s rec-
ommended decision. The Administra-
tor’s action shall constitute final 
Agency action. 

(e) Any time limit prescribed in this 
section may be extended for a period 
not to exceed thirty (30) days by the 
Administrator for good cause, upon his/ 
her own motion or written request 
from the appellant. 

(f) The licensee shall be entitled to 
an expedited hearing on the review of a 
foreign agreement if the request is 
filed with the Administrator within 
seven (7) days of the date of mailing of 
the Assistant Administrator’s notice 
under § 960.8(d)(1). The request shall set 
forth the licensee’s response to the de-
terminations contained in the notice, 
and demonstrate that the time nec-
essary to complete the normal hearing 
process will jeopardize the agreement. 

(1) Expedited hearings shall com-
mence within five (5) days after the fil-
ing of the request with the Adminis-
trator unless the Administrator or the 
hearing officer postpones the date of 
the hearing or the parties agree that it 
shall commence at a later time. 

(2) Within five (5) days of the conclu-
sion of the hearing, the hearing officer 
shall prepare findings and conclusions 

for consideration by the Adminis-
trator. 

(3) Within fourteen (14) days after re-
ceipt of such material, the Adminis-
trator shall issue his/her findings and 
conclusions and a statement of the rea-
sons on which they are based. This de-
cision constitutes final agency action. 

§ 960.11 Conditions for operation. 
(a) Each license issued for the oper-

ation of a system shall require the li-
censee to comply with the Act and the 
regulations in this part. The licensee 
shall ensure that its license informa-
tion is kept current and accurate. A li-
censee’s failure to notify NOAA in a 
timely manner of any changes to that 
information on which the determina-
tion to issue the license or a subse-
quent licensing action was or will be 
made may result in penalties for non-
compliance being levied, pursuant to 
Section 203(a)(3) of the Act 

(b) The following conditions, as a 
minimum, shall be included in all li-
censes: 

(1) The licensee shall operate its sys-
tem in a manner that preserves the na-
tional security and observes the for-
eign policy and international obliga-
tions of the United States. Specific 
limitations on operational perform-
ance, including, but not limited to, 
limitations on data collection and dis-
semination, as appropriate, will be 
specified in each license. 

(2) The licensee shall maintain oper-
ational control from a location within 
the United States at all times, includ-
ing the ability to override all com-
mands issued by any operations centers 
or stations. 

(3) The licensee will maintain and 
make available to the Assistant Ad-
ministrator records of system tasking, 
operations and other data as specified 
in the license for the purposes of moni-
toring and compliance. Periodic report-
ing and record keeping requirements 
will be specified in the license. The li-
censee shall allow the Assistant Ad-
ministrator access, at all reasonable 
times, to all facilities which comprise 
the remote sensing space system for 
the purpose of conducting license mon-
itoring and compliance inspections. 

(4) The licensee may be required by 
the Secretary to limit data collection 
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and/or distribution by the system as 
determined to be necessary to meet 
significant national security or signifi-
cant foreign policy concerns, or inter-
national obligations of the United 
States, in accordance with the proce-
dures set forth in the Interagency MOU 
Fact Sheet found in Appendix 2 of this 
part. During such limitations, the li-
censee shall, on request, provide 
unenhanced restricted images on a 
commercial basis exclusively to the 
U.S. Government using U.S. govern-
ment-approved rekeyable encryption 
on the down-link and shall use a data 
down-link format that allows the U.S. 
Government access to these data dur-
ing such periods. 

(5) A licensee shall notify the Assist-
ant Administrator of its intent to 
enter into any significant or substan-
tial foreign agreement, and shall sub-
mit this agreement for review in ac-
cordance with § 960.8. The proposed 
agreement may not be implemented by 
the licensee until the licensee has been 
advised by the Assistant Administrator 
that the document’s provisions are ac-
ceptable. 

(i) Notification of any agreement 
that provides for an on-going or a con-
tinuous relationship serves as notifica-
tion of specific transactions carried out 
within the scope of that agreement for 
purposes of the regulations in this part 
and the Act. Such notification does not 
relieve a licensee of any obligation 
under any other laws including U.S. ex-
port laws or regulations to secure nec-
essary U.S. Government authorizations 
and/or licenses, to provide notification, 
or to comply with other requirements. 

(ii) A licensee seeking to enter a for-
eign agreement that would require the 
modification of the terms of an exist-
ing license shall submit a license 
amendment, as provided in § 960.7. 

(6) In accordance with Section 201(e) 
of the Act and § 960.12, a licensee shall 
make available on reasonable commer-
cial terms and conditions, in accord-
ance with the Act and § 960.12, any 
unenhanced data designated by the As-
sistant Administrator. 

(7) A licensee shall provide to the 
U.S. Government, upon request, a com-
plete list of all archived, unenhanced 
data which has been generated by its 
licensed system which is not already 

maintained in a public catalog. Any in-
formation on this list which is deemed 
proprietary by the licensee should be 
so noted by the licensee when the list 
is provided to the U.S. Government. 

(8) A licensee shall make available 
unenhanced data requested by the De-
partment of the Interior on reasonable 
cost terms and conditions as agreed by 
the licensee and the Department of the 
Interior. After the expiration of any 
exclusive right to sell, or after an 
agreed amount of time, the Depart-
ment of Interior shall make these data 
available to the public at the cost of 
fulfilling user requests. 

(9) Before purging any licensed data 
in its possession, the licensee shall 
offer such data to the National Sat-
ellite Land Remote Sensing Data Ar-
chive at the cost of reproduction and 
transmission. The Department of the 
Interior shall make these data avail-
able immediately to the public at the 
cost of fulfilling user requests. 

(10) A licensee shall make available 
to the government of any country (in-
cluding the United States) upon re-
quest by that government, unenhanced 
data collected by its system concerning 
the territory under the jurisdiction of 
such government. The data shall be 
provided as soon as the licensee is able 
to distribute the data commercially or 
as soon as the licensee has processed 
them into a format that the licensee 
uses for its own purposes, whichever 
occurs sooner, on reasonable terms and 
conditions. However, no data shall be 
provided to the sensed state if such re-
lease is contrary to U.S. national secu-
rity concerns, foreign policy or inter-
national obligations or is otherwise 
prohibited by law, e.g., where trans-
actions with the sensed state are pro-
hibited by the laws of the United 
States. The U.S. Government may re-
quire, as a specific license condition, 
coordination with NOAA prior to ful-
filling specific sensed state requests for 
unenhanced data. 

(11) A licensee shall inform the As-
sistant Administrator immediately of 
any operational deviation or proposed 
deviation of the system which would 
violate the conditions of the license. If 
advance notice is not possible because 
of an emergency posing an imminent 
and substantial threat to human life, 
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property, the environment or the sys-
tem itself, the licensee shall notify the 
Assistant Administrator of the devi-
ation as soon as circumstances permit. 

(12) A licensee shall dispose of any 
satellites operated by the licensee upon 
termination of operations under the li-
cense in a manner satisfactory to the 
President. The licensee shall obtain ap-
proval from the Assistant Adminis-
trator of all plans and procedures for 
the disposition of satellites as part of 
the application process. 

(13) The licensee shall submit a Data 
Protection Plan to the Assistant Ad-
ministrator for review and approval. 
The licensee’s Data Protection Plan 
shall contain the process to protect 
data and information throughout the 
entire cycle of tasking, operations, 
processing, archiving and dissemina-
tion. 

(i) If the operating license restricts 
the distribution of certain data and im-
agery to the U.S. Government or U.S. 
Government-approved customers, in-
cluding data whose public distribution 
is limited for 24 hours after collection, 
the Data Protection Plan should also 
provide for secure delivery of restricted 
data and imagery to U.S. Government- 
approved customer facilities. 

(ii) Communications links that may 
require protection include, but are not 
limited to: Telemetry, tracking and 
commanding; narrowband and wide-
band data, including satellite platform 
and sensor data, imagery, and 
metadata; and terrestrial delivery 
methods including electronic and phys-
ical package delivery. 

(iii) The licensee’s Data Protection 
Plan must be approved by NOAA before 
the licensee’s remote sensing space sys-
tem may be launched. NOAA encour-
ages the licensee’s early submission 
and review of the Data Protection Plan 
to avoid any negative impacts on its 
system’s development and launch 
schedule. 

(iv) The Assistant Administrator 
may require the licensee to revise its 
Data Protection Plan if the system is 
altered from what was originally li-
censed. 

(14) A license is not an asset of the li-
censee and shall not be mortgaged, sold 
or pledged as collateral. 

(c) The Assistant Administrator may 
waive any of the conditions in 
§ 960.11(b) upon a showing of good cause 
and following consultations with the 
appropriate agencies. 

§ 960.12 Data policy for remote sensing 
space systems. 

(a) In accordance with the Act, if the 
U.S. Government has or will directly 
fund all or a substantial part of the de-
velopment, fabrication, launch, or op-
eration costs of a licensed system, the 
license shall require that all of the 
unenhanced data from the system be 
made available on a nondiscriminatory 
basis except on the basis of national se-
curity, foreign policy or international 
obligations. 

(b) If the U.S. Government has not 
funded and will not fund, either di-
rectly or indirectly, any of the develop-
ment, fabrication, launch, or oper-
ations costs of a licensed system, the 
licensee may provide access to its 
unenhanced data in accordance with 
reasonable commercial terms and con-
ditions, subject to the requirement of 
providing data to the government of 
any sensed state, pursuant to 
§ 960.11(b)(10). 

(c) If the U.S. Government has (ei-
ther directly or indirectly) funded 
some of the development, fabrication, 
launch, or operations costs of a li-
censed system, the Assistant Adminis-
trator, in consultation with other ap-
propriate U.S. agencies, shall, subject 
to national security concerns, deter-
mine whether the interest of the 
United States in promoting widespread 
availability of remote sensing data on 
reasonable cost terms and conditions 
requires that some or all of the 
unenhanced data from the system be 
made available on a nondiscriminatory 
basis in accordance with the Act. The 
license shall specify any data subject 
to this requirement. In making this de-
termination, the Assistant Adminis-
trator may consider: 

(1) The extent and proportion of pri-
vate and Federal funding of the sys-
tem; 

(2) The extent of the governmental 
versus the commercial market for the 
unenhanced data; 
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(3) The effect of a nondiscriminatory 
data access designation on the appli-
cant’s commercial activity; 

(4) The extent to which the appli-
cant’s proposed commercial data poli-
cies would encourage foreign operators 
to limit access, particularly for re-
search and public benefit purposes; or 

(5) The extent to which the U.S. in-
terest in promoting widespread data 
availability can be satisfied through li-
cense conditions that ensure access to 
the data for non-commercial scientific, 
educational, or other public benefit 
purposes. 

Subpart C—Prohibitions 

§ 960.13 Prohibitions. 

It is unlawful for any person who is 
subject to the jurisdiction or control of 
the United States, directly or through 
any subsidiary or affiliate to: 

(a) Operate a private remote sensing 
space system in such a manner as to 
jeopardize the national security or for-
eign policy and international obliga-
tions of the United States; 

(b) Operate a private remote sensing 
space system without possession of a 
valid license issued under the Act and/ 
or the regulations in this part; 

(c) Operate a private remote sensing 
space system in violation of the terms 
and conditions of the license issued for 
such system under the Act and the reg-
ulations in this part; 

(d) Violate any provision of the Act 
or the regulations in this part or any 
term, condition, or restriction of the li-
cense; 

(e) Violate or fail to comply with any 
order, directive, or notice issued by the 
Secretary or his/her designee, pursuant 
to the Act and/or the regulations in 
this part, with regard to the operation 
of the licensed private remote sensing 
space system; 

(f) Fail or refuse to provide to the 
Secretary or his/her designee in a time-
ly manner, all reports and/or informa-
tion required to be submitted to the 
Secretary under the Act or the regula-
tions in this part; 

(g) Fail to update in a timely man-
ner, the information required to be 
submitted to the Secretary in the li-
cense application; or 

(h) Interfere with the enforcement of 
this part by: 

(1) Refusing to permit access by the 
Secretary or his/her designee to any fa-
cilities which comprise the remote 
sensing space system for the purposes 
of conducting any search or inspection 
in connection with the enforcement of 
the regulations in this part; 

(2) Assaulting, resisting, opposing, 
impeding, intimidating, or interfering 
with any authorized officer in the con-
duct of any search or inspection per-
formed under the regulations in this 
part; 

(3) Submitting false information to 
the Secretary, his/her designee or any 
authorized officer; or 

(4) Assaulting, resisting, opposing, 
impeding, intimidating, harassing, 
bribing, or interfering with any person 
authorized by the Secretary or his/her 
designee to implement the provisions 
of the regulations in this part. 

Subpart D—Enforcement 
Procedures 

§ 960.14 In general. 

(a) The Secretary shall conduct such 
enforcement activities as are necessary 
to carry out his/her obligations under 
the Act. 

(b) Any person who is authorized to 
enforce the regulations in this part 
may: 

(1) Enter, search and inspect any fa-
cility suspected of being used to vio-
late the regulations in this part or any 
license issued pursuant to the regula-
tions in this part and inspect and seize 
any equipment or records contained in 
such facility; 

(2) Seize any data obtained in viola-
tion of the regulations in this part or 
any license issued pursuant to the reg-
ulations in this part; 

(3) Seize any evidence of a violation 
of the regulations in this part or of any 
license issued pursuant to the regula-
tions in this part; 

(4) Execute any warrant or other 
process issued by any court of com-
petent jurisdiction; and 

(5) Exercise any other lawful author-
ity. 
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§ 960.15 Penalties and sanctions. 
As authorized by Section 203(a) of the 

Act, if the Secretary or his/her des-
ignee determines that the licensee has 
substantially failed to comply with the 
Act, the regulations in this part, or 
any term, condition or restriction of 
the license, the Secretary or his/her 
designee may request the appropriate 
U.S. Attorney to seek an order of in-
junction or similar judicial determina-
tion from the U.S. District Court for 
the District of Columbia Circuit or a 
U.S. District Court within which the li-
censee resides or has its principal place 
of business, to terminate, modify, or 
suspend the license, and/or to termi-
nate licensed operations on an imme-
diate basis. 

(a) In addition, any person who vio-
lates any provision of the Act, any li-
cense issued there under, or the regula-
tions in this part may be assessed a 
civil penalty by the Secretary of not 
more that $10,000 for each violation. 
Each day of operation in violation con-
stitutes a separate violation. Civil pen-
alties will be assessed in accordance 
with the procedures contained in para-
graphs (b) through (g) of this section. 

(b) A notice of violation and assess-
ment (NOVA) will be issued by NOAA 
and served personally or by registered 
or certified mail, return receipt re-
quested, upon the licensee alleged to be 
subject to a civil penalty. 

(1) The NOVA will contain: 
(i) A concise statement of the facts 

believed to show a violation; 
(ii) A specific reference to the provi-

sions of the Act, regulation, license, 
agreement, or order allegedly violated; 

(iii) The findings and conclusions 
upon which NOAA based the assess-
ment; 

(iv) The amount of the civil penalty 
assessed; and 

(v) An explanation of the licensee’s 
rights upon receipt of the NOVA. 

(2) In assessing a civil penalty, NOAA 
will take into account information 
available to the Agency concerning any 
factor to be considered under the Act 
and implementing regulations, and any 
other information that justice or the 
purposes of the Act require. 

(3) The NOVA may also contain a 
proposal for compromise or settlement 
of the case. 

(4) The NOVA may also contain a re-
quest for the licensee to cease and de-
sist operations which are in violation 
of the Act, regulations, license, agree-
ment, or order. If the NOVA contains 
such a request, it will advise the li-
censee: 

(i) Of the amount of time the licensee 
has to cease and desist the violation. 
The amount of time will be decided on 
a case-by-case basis at the sole discre-
tion of the Agency. 

(ii) If the licensee fails to respond or 
comply with NOAA’s request, an in-
junction or other judicial relief may be 
sought. 

(iii) Paragraph (c) of this section ap-
plies only to those parts of the NOVA 
assessing monetary penalties. 

(c) The licensee has 14 days from re-
ceipt of the NOVA to respond. During 
this time: 

(1) The licensee may accept the pen-
alty or compromise penalty, if any, by 
taking the actions specified in the 
NOVA. 

(2) The licensee may request a hear-
ing under section 960.10. 

(3) The licensee may request an ex-
tension of time to respond. NOAA may 
grant an extension of up to 14 days un-
less it is determined that the requester 
could, exercising reasonable diligence, 
respond within the 14-day period. A tel-
ephonic response to the request is con-
sidered an effective response, and will 
be followed by written confirmation. 

(4) The licensee may take no action, 
in which case the NOVA becomes final 
in accordance with paragraph (d) of 
this section. 

(d) If no request for hearing is timely 
filed as provided in § 960.10, the NOVA 
becomes effective as the final adminis-
trative decision and order of NOAA on 
the 30th day after service of the NOVA 
or on the last day of any delay period 
granted. If a request for hearing is 
timely filed in accordance with § 960.10, 
the date of the final administrative de-
cision is as provided in that section. 

(e) The licensee must make full pay-
ment of the civil penalty assessed with-
in 30 days of the date upon which the 
assessment becomes effective as the 
final administrative decision and order 
of NOAA under paragraph (d) of this 
section or § 960.10. 
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(1) Payment must be made by mail-
ing or delivering to NOAA at the ad-
dress specified in the NOVA a check or 
money order made payable in United 
States currency in the amount of the 
assessment to the ‘‘Treasurer of the 
United States,’’ or as otherwise di-
rected. 

(2) Upon any failure to pay the civil 
penalty assessed, NOAA may request 
the Justice Department to recover the 
amount assessed in any appropriate 
district court of the United States, or 
may act under paragraph (f) of this sec-
tion. 

(f) NOAA, in its sole discretion, may 
compromise, modify, remit, or miti-
gate, with or without conditions, any 
civil penalty imposed. 

(1) The compromise authority of 
NOAA under this section is in addition 
to any similar authority provided in 
any applicable statute or regulation, 
and may be exercised either upon the 
initiative of NOAA or in response to a 
request by the alleged violator or other 
interested person. Any such request 
should be sent to NOAA at the address 
specified in the NOVA. 

(2) Neither the existence of the com-
promise authority of NOAA under this 
section nor NOAA’s exercise thereof at 
any time changes the date upon which 
an assessment is final or payable. 

(g) Factors to be taken into consider-
ation when assessing a penalty may in-
clude the nature, circumstances, ex-
tent, and gravity of the alleged viola-
tion; the licensee’s degree of culpa-
bility; any history of prior offenses; 
and such other matters as justice may 
require. 

APPENDIX 1 TO PART 960—FILING IN-
STRUCTIONS AND INFORMATION TO BE 
INCLUDED IN THE LICENSING APPLI-
CATION 

Prospective applicants are encouraged to 
contact NOAA for a non-binding 
preconsultation prior to filing an application 
or other licensing actions. 

(a) Where to file. Applications and all re-
lated documents shall be filed with the As-
sistant Administrator, National Environ-
mental Satellite, Data and Information 
Service (NESDIS), NOAA, Department of 
Commerce, 1335 East West Highway, Silver 
Spring, Maryland 20910. 

(b) Form. No particular form is required 
but each application must be in writing, 

must include all of the information specified 
in this subpart, and must be signed by an au-
thorized principal executive officer. In addi-
tion, applicants must submit a copy on elec-
tronic media using commonly-available com-
mercial word processing software. 

(c) Number of copies. One (1) copy of each 
application must be submitted in a readily 
reproducible form accompanied by a copy on 
electronic media. 

(d) The following information shall be filed 
by the applicant in order to evaluate its suit-
ability to hold a private remote sensing 
space system license. Data provided regard-
ing the applicant’s proposed remote sensing 
space system must be in sufficient detail to 
enable the Secretary to determine whether 
the proposal meets requirements of the Act. 

Sec. I Corporate Information 

(1) The name, street address and mailing 
address, telephone number and citizenship(s) 
of (as applicable): 

(i) Applicant as well as any affiliates or 
subsidiaries; 

(ii) Chief executive officer of the applicant 
and each director; 

(iii) Each general corporation partner; 
(iv) All executive personnel or senior man-

agement of a partnership; 
(v) Any directors, partners, executive per-

sonnel or senior management who hold posi-
tions with or serve as consultants for any 
foreign nation or person; 

(vi) Each domestic beneficial owner of an 
interest equal to or greater than 10 percent 
in the applicant; 

(vii) Each foreign owner of an interest 
equal to or greater than 5 percent in the ap-
plicant; 

(viii) Each foreign lender and amount of 
debt where foreign indebtedness exceeds 25 
percent of an applicant’s total indebtedness; 

(ix) A person upon who service of all docu-
ments may be made. 

(2) A description of any significant or sub-
stantial agreements between the applicant, 
its affiliates and subsidiaries, with foreign 
nation or person, including copies if avail-
able; 

(3) A copy of the charter or other author-
izing instrument certified by the jurisdiction 
in which the applicant is incorporated or or-
ganized and authorized to do business. 

Sec. II Launch Segment Information 

Provide the characteristics of the launch 
segment to include: 

(1) Proposed launch schedule; 
(2) Proposed launch vehicle source; 
(3) Proposed launch site; 
(4) Anticipated operational date; 
(5) The range of orbits and altitudes (nomi-

nal apogee and perigee); 
(6) Inclination angle; 
(7) Orbital period. 
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Sec. III Space Segment 

(1) The name of the system and the number 
of satellites which will compose this system; 

(2) Technical space system information at 
the level of detail typical of a request for 
proposal specification (including sensor type; 
spatial and spectral resolution; pointing pa-
rameters, etc.); 

(3) Anticipated best theoretical resolution 
(show calculation); 

(4) Swath width of each sensor (typically 
at nadir); 

(5) The various fields of view for each sen-
sor (IFOV, in-track, cross-track); 

(6) On-board storage capacity; 
(7) Navigation capabilities—GPS, star 

tracker accuracies; 
(8) Time-delayed integration with focal 

plane; 
(9) Oversampling capability; 
(10) Image motion parameters—linear mo-

tion, drift; aggregation modes; 
(11) Anticipated system lifetime. 

Sec. IV Ground Segment 

(1) The system data collection and proc-
essing capabilities proposed including but 
not limited to: Tasking procedures; sched-
uling plans; data format (downlinked and 
distributed data); timeliness of delivery; 
ground segment information regarding the 
location of proposed operations centers and 
stations, and tasking, telemetry and control; 
data distribution and archiving plans; 

(2) The command (uplink and downlink) 
and mission data (downlink) transmission 
frequencies and system transmission (uplink 
and downlink) footprint, the downlink data 
rate, any plans for communications 
crosslinks; 

(3) The plans for protection of uplink, 
downlink and any data links; 

(4) The methods applicant will use to en-
sure the integrity of its operations, includ-
ing plans for: Positive control of the remote 
sensing space system and relevant oper-
ations centers and stations; denial of unau-
thorized access to data transmissions to or 
from the remote sensing space system; and 
restriction of collection and/or distribution 
of unenhanced data from specific areas at 
the request of the U.S. Government. 

Sec. V Other Information 

A. The applicant’s plans for providing ac-
cess to or distributing the unenhanced data 
generated by the system including: 

(1) A description of the plan for the sale 
and distribution of such data; 

(2) The method for making the data avail-
able to governments whose territories have 
been sensed; 

(3) A description of the plans for making 
data requested and purchased by the Depart-
ment of the Interior available to the Na-
tional Satellite Land Remote Sensing Data 

Archive for inclusion in the basic data set; 
and 

(4) The licensee’s plans to make the data 
available for non-commercial scientific, edu-
cational, or other public benefit purposes, 
such as the study of the changing global en-
vironment. 

B. If the applicant is proposing to follow a 
commercial data distribution and pricing 
policy as provided for by § 960.12, the applica-
tion shall include the following additional fi-
nancial information: 

(1) The extent of the private investment in 
the system; 

(2) The extent of any direct funding or 
other direct assistance which the applicant 
or its affiliates or subsidiaries have received 
or anticipate receiving from any agency of 
the U.S. Government for the development, 
fabrication, launch, or operation of the sys-
tem including direct financial support, loan 
guarantees, or the use of U.S. Government 
equipment or services; 

(3) Any existing or anticipated contract(s) 
between the applicant, affiliate, or sub-
sidiary and U.S. Government agencies for 
the purchase of data, information, or serv-
ices from the proposed system; 

(4) Any other relationship between the ap-
plicant, affiliate, or subsidiary and the U.S. 
Government which has supported the devel-
opment, fabrication, launch, or operation of 
the system; and 

(5) Any plans to provide preferred or exclu-
sive access to the unenhanced data to any 
particular user or class of users. 

C. The applicant will submit a plan for 
post-mission disposition of any remote-sens-
ing satellites owned or operated by the appli-
cant. If the satellite disposition involves an 
atmospheric re-entry the applicant must 
provide an estimate of the total debris cas-
ualty area of the system’s components and 
structure likely to survive re-entry. 

APPENDIX 2 TO PART 960—FACT SHEET 
REGARDING THE MEMORANDUM OF 
UNDERSTANDING CONCERNING THE 
LICENSING OF PRIVATE REMOTE 
SENSING SATELLITE SYSTEMS DATED 
FEBRUARY 2, 2000 

The White House, Office of Science and 
Technology Policy and National Security 
Council 

February 2, 2000. 
FACT SHEET REGARDING THE MEMO-

RANDUM OF UNDERSTANDING CON-
CERNING THE LICENSING OF PRIVATE 
REMOTE SENSING SATELLITE SYSTEMS 

A Memorandum of Understanding (MOU) 
has been concluded between the Departments 
of Commerce, State, Defense, Interior and 
the Intelligence Community regarding inter-
agency procedures on commercial remote 
sensing systems. 
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BACKGROUND 

The Secretary of Commerce, through the 
National Oceanic and Atmospheric Adminis-
tration, is responsible for administering the 
licensing of private remote sensing satellite 
systems pursuant to the Land Remote Sens-
ing Policy Act of 1992. The Act also grants to 
the Secretaries of State and Defense the au-
thority to determine conditions necessary to 
protect international obligations, foreign 
policy concerns, and national security con-
cerns. The purpose of the MOU is to establish 
interagency procedures concerning the proc-
ess for handling remote sensing licensing ac-
tions, and consultation regarding interrup-
tion of normal commercial operations con-
sistent with the President’s policy on remote 
sensing. In consultation with affected agen-
cies, limitations on commercial remote sens-
ing systems will be imposed by the Secretary 
of Commerce when necessary to meet inter-
national obligations and national security 
and foreign policy concerns and will be in ac-
cord with the determinations of the Sec-
retary of Defense and the Secretary of State 
and with applicable law. Procedures for im-
plementing this policy are set out below. 

PROCEDURES 

A. Consultation During Review of Licensing 
Actions 

Pursuant to section 5621(c) of the Land Re-
mote Sensing Policy Act of 1992, the Sec-
retary of Commerce shall review any appli-
cation and make a determination thereon 
within 120 days of receipt of such applica-
tion. If final action has not occurred within 
such time, then the Secretary shall inform 
the applicant of any pending issues and of 
actions required to resolve them. Copies of 
requests for licensing actions received by the 
Department of Commerce (DOC) will be pro-
vided by DOC to the Department of State 
(DOS), the Department of Defense (DOD), the 
Department of the Interior (DOI), and the In-
telligence Community (IC) within 3 working 
days. 

DOC will defer its decision on such licens-
ing actions until the other Parties concerned 
have had a reasonable time to review them, 
as provided in this section. 

(1) Within 10 working days of receipt, DOS, 
DOD, DOI, or IC shall notify the Department 
of Commerce, in writing, of any additional 
information it believes is necessary to prop-
erly evaluate the licensing action, or notify 
DOC in writing of the additional time, not to 
exceed 10 working days, necessary to com-
plete the review. This notification shall 
state the specific reasons why the additional 
information is sought. 

(2) After receiving a complete license pack-
age or the information requested in para-
graph (1), DOS, DOD, DOI, and IC will com-
plete their review of the license package 

within 30 days or notify DOC in writing of 
additional time necessary to complete the 
review. If DOS, DOD, or IC conclude that im-
position of conditions on the actions being 
reviewed may be necessary to protect inter-
national obligations, foreign policy con-
cerns, or national security concerns, the 
agency identifying the concern will prompt-
ly notify DOC in writing with a copy to other 
interested agencies. Such notification shall: 
(i) Describe the national security interests, 
or the international obligations or specific 
foreign policies at risk if the applicant’s sys-
tem is approved as proposed; (ii) set forth in 
detail the basis for the conclusion that oper-
ation of the applicant’s system as proposed 
will not preserve the national security inter-
ests or the international obligations or spe-
cific foreign policies identified; and (iii) 
specify the additional conditions necessary 
to preserve the relevant United States inter-
ests or set forth in detail why denial is re-
quired to preserve such interests. 

(3) Within 10 days of sending this notifica-
tion, representatives of DOS, DOD, DOC, 
DOI, and IC will meet to discuss and resolve 
any issues with regard to these proposed con-
ditions. 

(4) If, after such discussions, DOS or DOD 
conclude that such conditions are necessary 
but DOC does not concur, the Secretary of 
State or the Secretary of Defense may make 
such a determination of necessary conditions 
in writing. This function may not be dele-
gated below the acting Secretary or the Dep-
uty Secretary. Such determinations will be 
promptly forwarded to DOC and a copy will 
be provided to the Assistant to the President 
for National Security Affairs and the Assist-
ant to the President for Science and Tech-
nology. 

(5) Upon notification of such a determina-
tion, DOC will suspend any further action on 
the license that would be inconsistent with 
the DOS or DOD determination. If the Sec-
retary of Commerce believes the limits de-
fined by another Secretary are inappro-
priate, the Secretary of Commerce or Deputy 
Secretary shall then consult with his or her 
counterpart in the relevant department 
within 10 days regarding any unresolved 
issues. If the relevant Secretaries are unable 
to resolve any issues, the Secretary of Com-
merce will so notify the Assistant to the 
President for National Security Affairs, who, 
in coordination with the Assistant to the 
President for Science and Technology, will 
seek to achieve a consensus within the inter-
agency, or failing that, by referral to the 
President. All efforts will be taken to resolve 
the dispute within 3 weeks of its submission 
to the Assistant to the President for Na-
tional Security Affairs and the Assistant to 
the President for Science and Technology. 
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B. Consultation Regarding Interruption of 
Normal Commercial Operations 

(1) This section establishes the process for 
requiring the licensee to limit data collec-
tion and/or distribution by the system dur-
ing periods when national security or inter-
national obligations and/or foreign policies 
may be compromised, as determined by the 
Secretary of Defense or the Secretary of 
State. DOC will provide to the other Parties 
copies of licensee correspondence and docu-
ments that describe how the licensee will 
comply with such interruptions of its com-
mercial operations. 

(2) Conditions should be imposed for the 
smallest area and for the shortest period 
necessary to protect the national security, 
international obligations, or foreign policy 
concerns at issue. 

Alternatives to prohibitions on collection 
and/or distribution shall be considered such 
as delaying the transmission or distribution 
of data, restricting the field of view of the 
system, encryption of the data if available, 
or other means to control the use of the 
data. 

(3) Except where urgency precludes it, 
DOS, DOD, DOC and IC will consult to at-
tempt to come to an agreement concerning 
appropriate conditions, if any, to be imposed 
on the licensee in accordance with deter-
minations made by DOS or DOD. Consulta-
tions shall be constructed so that, in the 
event an agreement cannot be reached at the 
staff level, sufficient time will remain to 
allow the Secretary of Commerce to consult 
personally with the Secretary of State or the 
Secretary of Defense, as appropriate, prior to 
the issuance of a determination by the Sec-
retary of State or the Secretary of Defense 
in accordance with (4) below. That function 
shall not be delegated below the acting Sec-
retary. 

(4) After such consultations, or when the 
Secretary of State or the Secretary of De-
fense specifically determines that urgency 
precludes consultation with the Secretary of 
Commerce, the Secretary of State or the 
Secretary of Defense, shall determine the 
conditions necessary to meet international 
obligations, significant foreign policy con-
cerns, or significant national security con-
cerns, especially where those interests iden-
tified in the National Security Strategy 
would be put at risk. This function shall not 
be delegated below the acting Secretary. The 
Secretary of State or the Secretary of De-
fense will provide to the Secretary of Com-
merce his or her determination regarding the 
conditions required to be imposed on the li-
censee. The determination will describe the 
international obligations, specific foreign 
policy, or national security interest at risk. 
Upon receipt of the determination, DOC shall 
immediately notify the licensee of the impo-
sition of limiting conditions on commercial 

operations. Copies of the determination and 
any implementing DOC action will be pro-
vided promptly to the Assistant to the Presi-
dent for National Security Affairs and the 
Assistant to the President for Science and 
Technology. 

(5) If the Secretary of Commerce believes 
the conditions determined by another Sec-
retary are inappropriate, he or she will, si-
multaneous with notification of, and imposi-
tion of such conditions on, the licensee, so 
notify the Secretary of Defense or the Sec-
retary of State, as appropriate, the Assistant 
to the President for National Security Af-
fairs, and the Assistant to the President for 
Science and Technology. The Assistant to 
the President for National Security Affairs, 
in coordination with the Assistant to the 
President for Science and Technology, will 
initiate as soon as possible a Principals-level 
consultative process to achieve a consensus 
within the interagency, or, failing that, refer 
the matter to the President for decision. All 
efforts will be taken to resolve the disagree-
ment within 7 working days of its submis-
sion to the Assistant to the President for Na-
tional Security Affairs and the Assistant to 
the President for Science and Technology. 

C. Coordination Before Release of Informa-
tion Provided or Generated by Other Agen-
cies 

Before releasing any information provided 
or generated by another agency to a licensee 
or potential licensee, to the public, or to an 
administrative law judge, each agency 
agrees to consult with the agency that pro-
vided or generated the information. The pur-
pose of such consultations will be to review 
the propriety of any proposed release of in-
formation that may be privileged because it 
is classified, pre-decisional, deliberative, 
contain proprietary information, or is pro-
tected for other reasons. No information 
shall be released without the approval of the 
agency that provided or generated it unless 
required by law. 

D. No Legal Rights or Remedies, or Legally 
Enforceable Causes of Action, Are Created 
or Intended To Be Created by the MOU. 

PART 970—DEEP SEABED MINING 
REGULATIONS FOR EXPLORATION 
LICENSES 

Subpart A—General 

Sec. 
970.100 Purpose. 
970.101 Definitions. 
970.102 Nature of licenses. 
970.103 Prohibited activities and restric-

tions. 
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Subpart B—Applications 

970.200 General. 

CONTENTS 

970.201 Statement of financial resources. 
970.202 Statement of technological experi-

ence and capabilities. 
970.203 Exploration plan. 
970.204 Environmental and use conflict 

analysis. 
970.205 Vessel safety. 
970.206 Statement of ownership. 
970.207 Antitrust information. 
970.208 Fee. 

PROCEDURES 

970.209 Substantial compliance with appli-
cation requirements. 

970.210 Reasonable time for full compliance. 
970.211 Consultation and cooperation with 

Federal agencies. 
970.212 Public notice, hearing and comment. 
970.213 Amendment to an application. 

Subpart C—Procedures for Applications 
Based on Exploration Commenced 
Before June 28, 1980; Resolution of 
Conflicts Among Overlapping Appli-
cations; Applications by New Entrants 

970.300 Purposes and definitions. 
970.301 Requirements for applications based 

on pre-enactment exploration. 
970.302 Procedures and criteria for resolving 

conflicts. 
970.303 Procedures for new entrants. 
970.304 Action on portions of applications or 

amendments not in conflict. 

Subpart D—Certification of Applications 

970.400 General. 
970.401 Financial responsibility. 
970.402 Technological capability. 
970.403 Previous license and permit obliga-

tions. 
970.404 Adequate exploration plan. 
970.405 Appropriate exploration site size and 

location. 
970.406 Fee payment. 
970.407 Denial of certification. 
970.408 Notice of certification. 

Subpart E—Issuance/Transfer/Terms, 
Conditions and Restrictions 

970.500 General. 

ISSUANCE/TRANSFER; MODIFICATION/REVISION; 
SUSPENSION/REVOCATION 

970.501 Proposal to issue or transfer and of 
terms, conditions and restrictions. 

970.502 Consultation and cooperation with 
Federal agencies. 

970.503 Freedom of the high seas. 

970.504 International obligations of the 
United States. 

970.505 Breach of international peace and 
security involving armed conflict. 

970.506 Environmental effects. 
970.507 Safety at sea. 
970.508 Denial of issuance or transfer. 
970.509 Notice of issuance or transfer. 
970.510 Objections to terms, conditions and 

restrictions. 
970.511 Suspension or modification of activi-

ties; suspension or revocation of licenses. 
970.512 Modification of terms, conditions 

and restrictions. 
970.513 Revision of a license. 
970.514 Scale requiring application proce-

dures. 
970.515 Duration of a license. 
970.516 Approval of license transfers. 

TERMS, CONDITIONS, AND RESTRICTIONS 

970.517 Diligence requirements. 
970.518 Environmental protection require-

ments. 
970.519 Resource conservation requirements. 
970.520 Freedom of the high seas require-

ments. 
970.521 Safety at sea requirements. 
970.522 Monitoring requirements. 
970.523 Special terms, conditions, and re-

strictions. 
970.524 Other Federal requirements. 

Subpart F—Resource Development 
Concepts 

970.600 General. 
970.601 Logical mining unit. 
970.602 Diligent exploration. 
970.603 Conservation of resources. 

Subpart G—Environmental Effects 

970.700 General. 
970.701 Significant adverse environmental 

effects. 
970.702 Monitoring and mitigation of envi-

ronmental effects. 

Subpart H—Safety of Life and Property at 
Sea 

970.800 General. 
970.801 Criteria for safety of life and prop-

erty at sea. 

Subpart I—Miscellaneous 

970.900 Other applicable regulations. 

Subparts J–W [Reserved] 

Subpart X—Pre-enactment Exploration 

970.2401 Definitions. 
970.2402 Notice of pre-enactment explo-

ration. 
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Subpart Y—Pre-license Exploration 

970.2501 Notice of pre-license exploration 
voyages. 

970.2502 Post voyage report. 
970.2503 Suspension of exploration activi-

ties. 

Subpart Z—Miscellaneous 

970.2601 Additional information. 

AUTHORITY: 30 U.S.C. 1401 et seq. 

Subpart A—General 

SOURCE: 46 FR 45896, Sept. 15, 1981, unless 
otherwise noted. 

§ 970.100 Purpose. 

(a) General. The purpose of this part 
is to implement those responsibilities 
and authorities of the National Oceanic 
and Atmospheric Administration 
(NOAA), pursuant to Public Law 96–283, 
the Deep Seabed Hard Mineral Re-
sources Act (the Act), to issue to eligi-
ble United States citizens licenses for 
the exploration for deep seabed hard 
minerals. 

(b) Purposes of the Act. In preparing 
these regulations NOAA has been 
mindful of the purposes of the Act, as 
set forth in section 2(b) thereof. These 
include: 

(1) Encouraging the successful con-
clusion of a comprehensive Law of the 
Sea Treaty, which will give legal defi-
nition to the principle that the hard 
mineral resources of the deep seabed 
are the common heritage of mankind 
and which will assure, among other 
things, nondiscriminatory access to 
such resources for all nations; 

(2) Establishing, pending the ratifica-
tion by, and entering into force with 
respect to, the United States of such a 
treaty, an interim program to regulate 
the exploration for and commercial re-
covery of hard mineral resources of the 
deep seabed by United States citizens; 

(3) Accelerating the program of envi-
ronmental assessment of exploration 
for and commercial recovery of hard 
mineral resources of the deep seabed 
and assuring that such exploration and 
recovery activities are conducted in a 
manner which will encourage the con-
servation of such resources, protect the 
quality of the environment, and pro-

mote the safety of life and property at 
sea; 

(4) Encouraging the continued devel-
opment of technology necessary to re-
cover the hard mineral resources of the 
deep seabed; and 

(5) Pending the ratification by, and 
entry into force with respect to, the 
United States of a Law of the Sea Trea-
ty, providing for the establishment of 
an international revenue-sharing fund 
the proceeds of which will be used for 
sharing with the international commu-
nity pursuant to such treaty. 

(c) Regulatory approach. (1) These reg-
ulations incorporate NOAA’s recogni-
tion that the deep seabed mining indus-
try is still evolving and that more in-
formation must be developed to form 
the basis for future decisions by indus-
try and by NOAA in its implementa-
tion of the Act. They also recognize the 
need for flexibility in order to promote 
the development of deep seabed mining 
technology, and the usefulness of al-
lowing initiative by miners to develop 
mining techniques and systems in a 
manner compatible with the require-
ments of the Act and regulations. In 
this regard, the regulations reflect an 
approach, pursuant to the Act, whereby 
their provisions ultimately will be ad-
dressed and evaluated on the basis of 
exploration plans submitted by appli-
cants. 

(2) In addition, these regulations re-
flect NOAA’s recognition that the dif-
ference in scale and effects between ex-
ploration for and commercial recovery 
of hard mineral resources normally re-
quires that they be distinguished and 
addressed separately. This distinction 
is also based upon the evolutionary 
stage of the seabed mining industry 
referenced above. Thus, NOAA will 
issue separate regulations pertaining 
to commercial recovery, in part 971 of 
this chapter. 

[46 FR 45896, Sept. 15, 1981; 47 FR 5966, Feb. 9, 
1982] 

§ 970.101 Definitions. 

For purposes of this part, the term: 
(a) Act means the Deep Seabed Hard 

Mineral Resources Act (Pub. L. 96–283; 
94 Stat. 553; 30 U.S.C. 1401 et seq.); 
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(b) Administrator means the Adminis-
trator of the National Oceanic and At-
mospheric Administration, or a des-
ignee; 

(c) Applicant means an applicant for 
an exploration license pursuant to the 
Act and this part; 

(d) Affiliate means any person: 
(1) In which the applicant or licensee 

owns or controls more than 5% inter-
est; 

(2) Which owns or controls more than 
5% interest in the applicant or li-
censee; or 

(3) Which is under common ownership 
or control with the applicant or li-
censee. 

(e) Commercial recovery means: 
(1) Any activity engaged in at sea to 

recover any hard mineral resource at a 
substantial rate for the primary pur-
pose of marketing or commercially 
using such resource to earn a net prof-
it, whether or not such net profit is ac-
tually earned; 

(2) If such recovered hard mineral re-
source will be processed at sea, such 
processing; and 

(3) If the waste of such activity to re-
cover any hard mineral resource, or of 
such processing at sea, will be disposed 
of at sea, such disposal; 

(f) Continental Shelf means: 
(1) The seabed and subsoil of the sub-

marine areas adjacent to the coast, but 
outside the area of the territorial sea, 
to a depth of 200 meters or, beyond that 
limit, to where the depth of the 
superjacent waters admits of the ex-
ploitation of the natural resources of 
such submarine area; and 

(2) The seabed and subsoil of similar 
submarine areas adjacent to the coast 
of islands; 

(g) Controlling interest, for purposes of 
paragraph (t)(3) of this section, means 
a direct or indirect legal or beneficial 
interest in or influence over another 
person arising through ownership of 
capital stock, interlocking directorates 
or officers, contractual relations, or 
other similar means, which substan-
tially affect the independent business 
behavior of such person; 

(h) Deep seabed means the seabed, and 
the subsoil thereof to a depth of ten 
meters, lying seaward of and outside: 

(1) The Continental Shelf of any na-
tion; and 

(2) Any area of national resource ju-
risdiction of any foreign nation, if such 
area extends beyond the Continental 
Shelf of such nation and such jurisdic-
tion is recognized by the United States; 

(i) Exploration means: 
(1) Any at-sea observation and eval-

uation activity which has, as its objec-
tive, the establishment and docu-
mentation of: 

(i) The nature, shape, concentration, 
location, and tenor of a hard mineral 
resource; and 

(ii) The environmental, technical, 
and other appropriate factors which 
must be taken into account to achieve 
commercial recovery; and 

(2) The taking from the deep seabed 
of such quantities of any hard mineral 
resource as are necessary for the de-
sign, fabrication and testing of equip-
ment which is intended to be used in 
the commercial recovery and proc-
essing of such resource; 

(j) Hard mineral resource means any 
deposit or accretion on, or just below, 
the surface of the deep seabed of nod-
ules which include one or more min-
erals, at least one of which contains 
manganese, nickel, cobalt, or copper; 

(k) International agreement means a 
comprehensive agreement concluded 
through negotiations at the Third 
United Nations Conference on the Law 
of the Sea, relating to (among other 
matters) the exploration for and com-
mercial recovery of hard mineral re-
sources and the establishment of an 
international regime for the regulation 
thereof; 

(l) Licensee means the holder of a li-
cense issued under this part to engage 
in exploration; 

(m) New entrant means any applicant, 
with respect to: 

(1) Any application which has not 
been accorded a pre-enactment ex-
plorer priority of right under § 970.301; 
or 

(2) Any amendment which has not 
been accorded a pre-enactment ex-
plorer priority of right under § 970.302. 

(n) NOAA means the National Oce-
anic and Atmospheric Administration; 

(o) Permittee means the holder of per-
mit issued under NOAA regulations to 
engage in commercial recovery; 

VerDate Mar<15>2010 14:20 Feb 21, 2014 Jkt 232053 PO 00000 Frm 00319 Fmt 8010 Sfmt 8010 Y:\SGML\232053.XXX 232053P
M

A
N

G
R

U
M

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



310 

15 CFR Ch. IX (1–1–14 Edition) § 970.102 

(p) Person means any United States 
citizen, any individual, and any cor-
poration, partnership, joint venture, 
association, or other entity organized 
or existing under the laws of any na-
tion; 

(q) Pre-enactment explorer means a 
person who was engaged in exploration 
prior to the date of enactment of the 
Act (June 28, 1980); 

(r) Reciprocating state means any for-
eign nation designated as such by the 
Administrator under section 118 of the 
Act; 

(s) United States means the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, Amer-
ican Samoa, the United States Virgin 
Islands, Guam, and any other Common-
wealth, territory, or possession of the 
United States; and 

(t) United States citizen means 
(1) Any individual who is a citizen of 

the United States; 
(2) Any corporation, partnership, 

joint venture, association, or other en-
tity organized or existing under the 
laws of any of the United States; and 

(3) Any corporation, partnership, 
joint venture, association, or other en-
tity (whether organized or existing 
under the laws of any of the United 
States or a foreign nation) if the con-
trolling interest in such entity is held 
by an individual or entity described in 
paragraph (t)(1) or (t)(2) of this section. 

[46 FR 45896, Sept. 15, 1981, as amended at 47 
FR 5967, Feb. 9, 1982] 

§ 970.102 Nature of licenses. 
(a) A license issued under this part 

will authorize the holder thereof to en-
gage in exploration within a specific 
portion of the sea floor consistent with 
the provisions of the Act, this part, and 
the specific terms, conditions and re-
strictions applied to the license by the 
Administrator. 

(b) Any license issued under this part 
will be exclusive with respect to the 
holder thereof as against any other 
United States citizen or any citizen, 
national or governmental agency of, or 
any legal entity organized or existing 
under the laws of, any reciprocating 
state. 

(c) A valid existing license will enti-
tle the holder, if otherwise eligible 
under the provisions of the Act and im-

plementing regulations, to a permit for 
commercial recovery from an area se-
lected within the same area of the sea 
floor. Such a permit will recognize the 
right of the holder to recover hard min-
eral resources, and to own, transport, 
use, and sell hard mineral resources re-
covered, under the permit and in ac-
cordance with the requirements of the 
Act. 

§ 970.103 Prohibited activities and re-
strictions. 

(a) Prohibited activities and exceptions. 
(1) Except as authorized under subpart 
C of this part, no United States citizen 
may engage in any exploration or com-
mercial recovery unless authorized to 
do so under: 

(i) A license or a permit issued pursu-
ant to the Act and implementing regu-
lations; 

(ii) A license, permit, or equivalent 
authorization issued by a reciprocating 
state; or 

(iii) An international agreement 
which is in force with respect to the 
United States. 

(2) The prohibitions of paragraph 
(a)(1) of this section will not apply to 
any of the following activities: 

(i) Scientific research, including that 
concerning hard mineral resources; 

(ii) Mapping, or the taking of any 
geophysical, geochemical, oceano-
graphic, or atmospheric measurements 
or random bottom samplings of the 
deep seabed, if such taking does not 
significantly alter the surface or sub-
surface of the deep seabed or signifi-
cantly affect the environment; 

(iii) The design, construction, or test-
ing of equipment and facilities which 
will or may be used for exploration or 
commercial recovery, if such design, 
construction or testing is conducted on 
shore, or does not involve the recovery 
of any but incidental hard mineral re-
sources; 

(iv) The furnishing of machinery, 
products, supplies, services, or mate-
rials for any exploration or commercial 
recovery conducted under a license or 
permit issued under the Act and imple-
menting regulations, a license or per-
mit or equivalent authorization issued 
by a reciprocating state, or under an 
international agreement; and 

VerDate Mar<15>2010 14:20 Feb 21, 2014 Jkt 232053 PO 00000 Frm 00320 Fmt 8010 Sfmt 8010 Y:\SGML\232053.XXX 232053P
M

A
N

G
R

U
M

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



311 

Nat’l Oceanic and Atmospheric Adm., Commerce § 970.200 

(v) Activities, other than exploration 
or commercial recovery activities, of 
the Federal Government. 

(3) No United States citizen may 
interfere or participate in interference 
with any activity conducted by any li-
censee or permittee which is author-
ized to be undertaken under a license 
or permit issued by the Administrator 
to a licensee or permittee under the 
Act or with any activity conducted by 
the holder of, and authorized to be un-
dertaken under, a license or permit or 
equivalent authorization issued by a 
reciprocating state for the exploration 
or commercial recovery of hard min-
eral resources. For purposes of this sec-
tion, interference includes physical in-
terference with activities authorized 
by the Act, this part, and a license 
issued pursuant thereto; the filing of 
specious claims in the United States or 
any other nation; and any other activ-
ity designed to harass deep seabed min-
ing activities authorized by law. Inter-
ference does not include the exercise of 
any rights granted to United States 
citizens by the Constitution of the 
United States, any Federal or State 
law, treaty, or agreement or regulation 
promulgated pursuant thereto. 

(4) United States citizens must exer-
cise their rights on the high seas with 
reasonable regard for the interests of 
other states in their exercise of the 
freedoms of the high seas. 

(b) Restrictions on issuance of licenses 
or permits. The Administrator will not 
issue: 

(1) Any license or permit after the 
date on which an international agree-
ment is ratified by and enters into 
force with respect to the United States, 
except to the extent that issuance of 
such license or permit is not incon-
sistent with such agreement; 

(2) Any license or permit the explo-
ration plan or recovery plan of which, 
submitted pursuant to the Act and im-
plementing regulations, would apply to 
an area to which applies, or would con-
flict with: 

(i) Any exploration plan or recovery 
plan submitted with any pending appli-
cation to which priority of right for 
issuance applies under this part; 

(ii) Any exploration plan or recovery 
plan associated with any existing li-
cense or permit; or 

(iii) Any equivalent authorization 
which has been issued, or for which for-
mal notice of application has been sub-
mitted, by a reciprocating state prior 
to the filing date of any relevant appli-
cation for licenses or permits pursuant 
to the Act and implementing regula-
tions; 

(3) A permit authorizing commercial 
recovery within any area of the deep 
seabed in which exploration is author-
ized under a valid existing license if 
such permit is issued to a person other 
than the licensee for such area; 

(4) Any exploration license before 
July 1, 1981, or any permit which au-
thorizes commercial recovery to com-
mence before January 1, 1988; 

(5) Any license or permit the explo-
ration plan or recovery plan for which 
applies to any area of the deep seabed 
if, within the 3-year period before the 
date of application for such license or 
permit: 

(i) The applicant therefor surren-
dered or relinquished such area under 
an exploration plan or recovery plan 
associated with a previous license or 
permit issued to such applicant; or 

(ii) A license or permit previously 
issued to the applicant had an explo-
ration plan or recovery plan which ap-
plied to such area and such license or 
permit was revoked under section 106 
of the Act; or 

(6) A license or permit, or approve 
the transfer of a license or permit, ex-
cept to a United States citizen. 

Subpart B—Applications 

SOURCE: 46 FR 45898, Sept. 15, 1981, unless 
otherwise noted. 

§ 970.200 General. 

(a) Who may apply; how. Any United 
States citizen may apply to the Admin-
istrator for issuance or transfer of an 
exploration license. Applications must 
be submitted in the form and manner 
prescribed in this subpart. 

(b) Place, form and copies. Applica-
tions for the issuance or transfer of ex-
ploration licenses must be submitted in 
writing, verified and signed by an au-
thorized officer or other authorized 
representative of the applicant, in 30 
copies, to the following address: Office 
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of Ocean Minerals and Energy, Na-
tional Oceanic and Atmospheric Ad-
ministration, suite 410, Page 1 Build-
ing, 2001 Wisconsin Avenue, NW., Wash-
ington, DC 20235. The Administrator 
may waive, in whole or in part, at his 
discretion, the requirement that 30 
copies of an application be filed with 
NOAA. 

(c) Use of application information. The 
contents of an application, as set forth 
below, must provide NOAA with the in-
formation necessary to make deter-
minations required by the Act and this 
part pertaining to the issuance or 
transfer of an exploration license. 
Thus, each portion of the application 
should identify the requirement in this 
part to which it responds. In addition, 
the information will be used by NOAA 
in its function under the Act of con-
sultation and cooperation with other 
Federal agencies or departments in re-
lation to their programs and authori-
ties, in order to reduce the number of 
separate actions required to satisfy 
Federal agencies’ responsibilities. 

(d) Pre-application consultation. To as-
sist in the development of adequate ap-
plications and assure that applicants 
understand how to respond to the pro-
visions of this subpart, NOAA will be 
available for pre-application consulta-
tions with potential applicants. This 
includes consultation on the proce-
dures in subpart C. In appropriate cir-
cumstances, NOAA will provide written 
confirmation to the applicant of any 
oral guidance resulting from such con-
sultations. 

(e) Priority of right. (1) Priority of 
right for issuance of licenses to pre-en-
actment explorers will be established 
pursuant to subpart C of this part. 

(2) Priority of right for issuance of li-
censes to new entrants will be estab-
lished on the basis of the chronological 
order in which license applications, 
which are in substantial compliance 
with the requirements established 
under this subpart, pursuant to 
§ 970.209, are filed with the Adminis-
trator. 

(3) Applications must be received by 
the Office of Ocean Minerals and En-
ergy on behalf of the Administrator be-
fore a priority can be established. 

(4) Upon (i) a determination that: 

(A) An application is not in substan-
tial compliance in accordance with 
§ 970.209 or subpart C, as applicable; 

(B) An application has not been 
brought into substantial compliance in 
accordance with § 970.210 or subpart C, 
as applicable; 

(C) A license has been relinquished or 
surrendered in accordance with 
§ 970.903; or 

(ii) A decision to: 
(A) Deny certification of a license 

pursuant to § 970.407; or 
(B) Deny issuance of a license pursu-

ant to § 970.508, 

and after the exhaustion of any admin-
istrative or judicial review of such de-
termination or decision, the priority of 
right for issuance of a license will 
lapse. 

(f) Request for confidential treatment of 
information. If an applicant wishes to 
have any information in his applica-
tion treated as confidential, he must so 
indicate pursuant to 15 CFR 971.802. 

[46 FR 45898, Sept. 15, 1981, as amended at 47 
FR 5968, Feb. 9, 1982; 54 FR 547, Jan. 6, 1989] 

CONTENTS 

§ 970.201 Statement of financial re-
sources. 

(a) General. The application must 
contain information sufficient to dem-
onstrate to the Administrator the fi-
nancial resources of the applicant to 
carry out, in accordance with this part, 
the exploration program set forth in 
the applicant’s exploration plan. The 
information must show that the appli-
cant is reasonably capable of commit-
ting or raising sufficient resources to 
cover the estimated costs of the explo-
ration program. The information must 
be sufficient for the Administrator to 
make a determination on the appli-
cant’s financial responsibility pursuant 
to § 970.401. 

(b) Contents. In particular, the infor-
mation on financial resources must in-
clude: 

(1) A description of how the applicant 
intends to finance the exploration pro-
gram; 

(2) The estimated cost of the explo-
ration program; 

(3) With respect to the applicant and 
those entities upon which the applicant 

VerDate Mar<15>2010 14:20 Feb 21, 2014 Jkt 232053 PO 00000 Frm 00322 Fmt 8010 Sfmt 8010 Y:\SGML\232053.XXX 232053P
M

A
N

G
R

U
M

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



313 

Nat’l Oceanic and Atmospheric Adm., Commerce § 970.203 

will rely to finance his exploration ac-
tivities, the most recent audited finan-
cial statement (for publicly-held com-
panies, the most recent annual report 
and Form 10–K filed with the Securities 
and Exchange Commission will suffice 
in this regard); and 

(4) The credit rating and bond rating 
of the applicant, and such financing en-
tities, to the extent they are relevant. 

§ 970.202 Statement of technological 
experience and capabilities. 

(a) General. The application must 
contain information sufficient to dem-
onstrate to the Administrator the 
technological capability of the appli-
cant to carry out, in accordance with 
the regulations contained in this part, 
the exploration program set out in the 
applicant’s exploration plan. It must 
contain sufficient information for the 
Administrator to make a determina-
tion on the applicant’s technological 
capability pursuant to § 970.402. 

(b) Contents. In particular, the infor-
mation submitted pursuant to this sec-
tion must demonstrate knowledge and 
skills which the applicant either pos-
sesses or to which he can demonstrate 
access. The information must include: 

(1) A description of the exploration 
equipment to be used by the applicant 
in carrying out the exploration pro-
gram; 

(2) A description of the environ-
mental monitoring equipment to be 
used by the applicant in monitoring 
the environmental effects of the explo-
ration program; and 

(3) The experience on which the ap-
plicant will rely in using this or simi-
lar equipment. 

§ 970.203 Exploration plan. 
(a) General. Each application must in-

clude an exploration plan which de-
scribes the applicant’s projected explo-
ration activities during the period to 
be covered by the proposed license. 
Generally, the exploration plan must 
demonstrate to a reasonable extent 
that the applicant’s efforts, by the end 
of the 10-year license period, will likely 
lead to the ability to apply for and ob-
tain a permit for commercial recovery. 
In particular, the plan must include 
sufficient information for the Adminis-
trator, pursuant to this part, to make 

the necessary determinations per-
taining to the certification and 
issuance or transfer of a license and to 
the development and enforcement of 
the terms, conditions and restrictions 
for a license. 

(b) Contents. The exploration plan 
must contain the following informa-
tion. In presenting this information, 
the plan should incorporate the appli-
cant’s proposed individual approach, 
including a general description of how 
projected participation by other enti-
ties will relate to the following ele-
ments, if appropriate. The plan must 
present: 

(1) The activities proposed to be car-
ried out during the period of the li-
cense; 

(2) A description of the area to be ex-
plored, including its delineation ac-
cording to § 970.601; 

(3) The intended exploration schedule 
which must be responsive to the dili-
gence requirements in § 970.602. Taking 
into account that different applicants 
may have different concepts and chro-
nologies with respect to the types of 
activities described, the schedule 
should include an approximate projec-
tion for the exploration activities 
planned. Although the details in each 
schedule may vary to reflect the appli-
cant’s particular approach, it should 
address in some respect approximately 
when each of the following types of ac-
tivities is projected to occur. 

(i) Conducting survey cruises to de-
termine the location and abundance of 
nodules as well as the sea floor configu-
ration, ocean currents and other phys-
ical characteristics of potential com-
mercial recovery sites; 

(ii) Assaying nodules to determine 
their metal contents; 

(iii) Designing and testing system 
components onshore and at sea; 

(iv) Designing and testing mining 
systems which simulate commercial 
recovery; 

(v) Designing and testing processing 
systems to prove concepts and design-
ing and testing systems which simulate 
commercial processing; 

(vi) Evaluating the continued feasi-
bility of commercial scale operations 
based on technical, economic, legal, po-
litical and environmental consider-
ations; and 
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(vii) Applying for a commercial re-
covery permit and, to the extent 
known, other permits needed to con-
struct and operate commercial scale 
facilities (if application for such per-
mits is planned prior to obtaining a 
commercial recovery permit); 

(4) A description of the methods to be 
used to determine the location, abun-
dance, and quality (i.e., assay) of nod-
ules, and to measure physical condi-
tions in the area which will affect nod-
ule recovery system design and oper-
ations (e.g., seafloor topography, 
seafloor geotechnic properties, and cur-
rents); 

(5) A general description of the devel-
oping recovery and processing tech-
nology related to the proposed license, 
and of any planned or ongoing testing 
and evaluation of such technology. To 
the extent possible at the time of ap-
plication, this description should ad-
dress such factors as nodule collection 
technique, seafloor sediment rejection 
subsystem, mineship nodule separation 
scheme, pumping method, anticipated 
equipment test areas, and details on 
the testing plan; 

(6) An estimated schedule of expendi-
tures, which must be responsive to the 
diligence requirements as discussed in 
§ 970.602; 

(7) Measures to protect the environ-
ment and to monitor the effectiveness 
of environmental safeguards and moni-
toring systems for commercial recov-
ery. These measures must take into ac-
count the provisions in §§ 970.506, 
970.518, 970.522 and subpart G of this 
part; and 

(8) A description of any relevant ac-
tivity that the applicant has completed 
prior to the submission of the applica-
tion. 

§ 970.204 Environmental and use con-
flict analysis. 

(a) Environmental information. To en-
able NOAA to implement better its re-
sponsibility under section 109(d) of the 
Act to develop an environmental im-
pact statement (EIS) on the issuance of 
an exploration license, the application 
must include information for use in 
preparing NOAA’s EIS on the environ-
mental impacts of the activities pro-
posed by the applicant. The applicant 
must present physical, chemical and 

biological information for the explo-
ration area. This information should 
include relevant environmental infor-
mation, if any, obtained during past 
exploration activities, but need not du-
plicate information obtained during 
NOAA’s DOMES Project. Planned ac-
tivities in the area, including the test-
ing of integrated mining systems which 
simulate commercial recovery, also 
must be described. NOAA will need in-
formation with the application on loca-
tion and boundaries of the proposed ex-
ploration area, and plans for delinea-
tion of features of the exploration area 
including baseline data or plans for ac-
quiring them. The applicant may at his 
option delay submission of baseline and 
equipment data and system test plans. 
However, applicants so electing should 
plan to submit this latter information 
at least one year prior to the initial 
test, to allow time for the supplement 
to the site-specific EIS, if one is re-
quired, to be prepared by NOAA, cir-
culated, reviewed and filed with EPA. 
The submission of this information 
with the application is strongly en-
couraged, however, to minimize the 
possibility that a supplement will be 
required. If such latter information is 
submitted subsequent to the original 
application such tests may not be un-
dertaken in the absence of concurrence 
by NOAA (which, if applicable, will be 
required in a term, condition, or re-
striction in the license). NOAA has de-
veloped a technical guidance document 
which will provide assistance for the 
agency and the applicant, in consulta-
tion, to identify the details on informa-
tion needed in each case. NOAA may 
refer to such information for purposes 
of other determinations under the Act 
as well. NOAA also will seek to facili-
tate other Federal and, as necessary, 
state decisions on exploration activi-
ties by functioning as lead agency for 
the EIS on the application and related 
actions by other agencies, including 
those pertaining to any onshore im-
pacts which may result from the pro-
posed exploration activities. 

(b) Use conflict information. To assist 
the Administrator in making deter-
minations relating to potential use 
conflicts between the proposed explo-
ration and other activities in the ex-
ploration area, pursuant to §§ 970.503, 
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970.505, and 970.520, the application 
must include information known to the 
applicant with respect to such other 
activities. 

§ 970.205 Vessel safety. 
In order to provide a basis for the 

necessary determinations with respect 
to the safety of life and property at 
sea, pursuant to §§ 970.507, 970.521 and 
subpart H of this part, the application 
must contain the following informa-
tion, except for those vessels under 300 
gross tons which are engaged in ocean-
ographic research if they are used in 
exploration. 

(a) U.S. flag vessel. The application 
must contain a demonstration or affir-
mation that any United States flag 
vessel utilized in exploration activities 
will possess a current valid Coast 
Guard Certificate of Inspection (COI). 
To the extent that the applicant knows 
which United States flag vessel he will 
be using, the application must include 
a copy of the COI. 

(b) Foreign flag vessel. The application 
must also contain information on any 
foreign flag vessels to be used in explo-
ration activities, which responds to the 
following requirements. To the extent 
that the applicant knows which foreign 
flag vessel he will be using, the appli-
cation must include evidence of the fol-
lowing: 

(1) That any foreign flag vessel whose 
flag state is party to the International 
Convention for Safety of Life at Sea, 
1974 (SOLAS 74) possesses current valid 
SOLAS 74 certificates; 

(2) That any foreign flag vessel whose 
flag state is not party to SOLAS 74 but 
is party to the International Conven-
tion for the Safety of Life at Sea, 1960 
(SOLAS 60) possesses current valid 
SOLAS 60 certificates; and 

(3) That any foreign flag vessel whose 
flag state is not a party to either 
SOLAS 74 or SOLAS 60 meets all appli-
cable structural and safety require-
ments contained in the published rules 
of a member of the International Asso-
ciation of Classification Societies 
(IACS). 

(c) Supplemental certificates. If the ap-
plicant does not know at the time of 
submitting an application which ves-
sels he will be using, he must submit 
the applicable certification for each 

vessel before the cruise on which it will 
be used. 

§ 970.206 Statement of ownership. 
The application must include suffi-

cient information to demonstrate that 
the applicant is a United States cit-
izen, as required by § 970.103(b)(6), and 
as defined in § 970.101(t). In particular, 
the application must include: 

(a) Name, address, and telephone 
number of the United States citizen re-
sponsible for exploration operations to 
whom notices and orders are to be de-
livered; and 

(b) A description of the citizen or 
citizens engaging in such exploration, 
including: 

(1) Whether the citizen is a natural 
person, partnership, corporation, joint 
venture, or other form of association; 

(2) The state of incorporation or 
state in which the partnership or other 
business entity is registered; 

(3) The name of registered agent or 
equivalent representative and places of 
business; 

(4) Certification of essential and non-
proprietary provisions in articles of in-
corporation, charter or articles of asso-
ciation; and 

(5) The name of each member of the 
association, partnership, or joint ven-
ture, including information about the 
participation of each partner and joint 
venturer and/or ownership of stock. 

§ 970.207 Antitrust information. 
(a) General. Section 103(d) of the Act 

specifically provides for antitrust re-
view of applications by the Attorney 
General of the United States and the 
Federal Trade Commission. 

(b) Contents. In order to provide infor-
mation for this antitrust review, the 
application must contain the following: 

(1) A copy of each agreement between 
any parties to any joint venture which 
is applying for a license, provided that 
said agreement relates to deep seabed 
hard mineral resource exploration or 
mining; 

(2) The identity of any affiliate of 
any person applying for a license; and 

(3) For each applicant, its affiliate, 
or parent or subsidiary of an affiliate 
which is engaged in production in, or 
the purchase or sale in or to, the 
United States of copper, nickel, cobalt 
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or manganese minerals or any metals 
refined from these minerals: 

(i) The annual tons and dollar value 
of any of these minerals and metals so 
purchased, sold or produced for the two 
preceding years; 

(ii) Copies of the annual report, bal-
ance sheet and income statement for 
the two preceding years; and 

(iii) Copies of each document sub-
mitted to the Securities and Exchange 
Commission. 

§ 970.208 Fee. 

(a) General. Section 104 of the Act 
provides that no application for the 
issuance or transfer of an exploration 
license will be certified unless the ap-
plicant pays to NOAA a reasonable ad-
ministrative fee, which must reflect 
the reasonable administrative costs in-
curred in reviewing and processing the 
application. 

(b) Amount. In order to meet this re-
quirement, the application must in-
clude a fee payment of $100,000, payable 
to the National Oceanic and Atmos-
pheric Administration, Department of 
Commerce. If costs incurred by NOAA 
in reviewing and processing an applica-
tion are significantly less than or in 
excess of the original fee, the agency 
subsequently will determine those dif-
ferences in costs and adjust the fee ac-
cordingly. If the costs are significantly 
less, NOAA will refund the difference. 
If they are significantly greater, the 
applicant will be required to submit 
the additional payment prior to issue 
or transfer of the license. In the case of 
an application for transfer of a license 
to an entity which has previously been 
found qualified for a license, the Ad-
ministrator may, on the basis of pre- 
application consultations pursuant to 
§ 970.200(d), reduce the fee in advance by 
an appropriate amount which reflects 
costs avoided by reliance on previous 
findings made in relation to the pro-
posed transferee. If an applicant elects 
to pursue the ‘banking’ option under 
§ 970.601(d), and exercises that option by 
submitting two applications, only one 
application fee needs to be submitted 
with respect to each use of the ‘bank-
ing’ option. 

[46 FR 45898, Sept. 15, 1981, as amended at 47 
FR 5966, 5968, Feb. 9, 1982] 

PROCEDURES 

§ 970.209 Substantial compliance with 
application requirements. 

(a) Priority of right for the issuance 
of licenses to new entrants will be es-
tablished on the basis of the chrono-
logical order in which license applica-
tions which are in substantial compli-
ance with the requirements established 
under this subpart are filed with the 
Administrator pursuant to § 970.200. 

(b) In order for an application to be 
in substantial compliance with the re-
quirements of this subpart, it must in-
clude information specifically identifi-
able with and materially responsive to 
each requirement contained in §§ 970.201 
through 970.208. A determination on 
substantial compliance relates only to 
whether the application contains the 
required information, and does not con-
stitute a determination on certifi-
cation of the application, or on 
issuance or transfer of a license. 

(c) The Administrator will make a 
determination as to whether the appli-
cation is in substantial compliance. 
Within 30 days after receipt of an appli-
cation and the opening of coordinates 
describing the application area, he will 
issue written notice to the applicant 
regarding such determination. The no-
tice will identify, if applicable, in what 
respects the application is not in either 
full or substantial compliance. If the 
application is in substantial but not 
full compliance, the notice will specify 
the information which the applicant 
must submit in order to bring it into 
full compliance, and why the addi-
tional information is necessary. 

[46 FR 45898, Sept. 15, 1981, as amended at 47 
FR 11513, Mar. 17, 1982] 

§ 970.210 Reasonable time for full com-
pliance. 

Priority of right will not be lost in 
case of any application filed which is in 
substantial but not full compliance, as 
specified in § 970.209, if the Adminis-
trator determines that the applicant, 
within 60 days after issuance to the ap-
plicant by the Administrator of writ-
ten notice that the application is in 
substantial but not full compliance, 
has brought the application into full 
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compliance with the requirements of 
§§ 970.201 through 970.208. 

[46 FR 45898, Sept. 15, 1981; 47 FR 5966, Feb. 9, 
1982] 

§ 970.211 Consultation and cooperation 
with Federal agencies. 

(a) Promptly after his receipt of an 
application and the opening of coordi-
nates describing the application area, 
the Administrator will distribute a 
copy of the application to each other 
Federal agency or department which, 
pursuant to section 103(e) of the Act, 
has identified programs or activities 
within its statutory responsibilities 
which would be affected by the activi-
ties proposed in the application (i.e., 
the Departments of State, Transpor-
tation, Justice, Interior, Defense, 
Treasury and Labor, as well as the En-
vironmental Protection Agency, Fed-
eral Trade Commission, Small Business 
Administration and National Science 
Foundation). Based on its legal respon-
sibilities and authorities, each such 
agency or department may, not later 
than 60 days after it receives a copy of 
the application which is in full compli-
ance with this subpart, recommend cer-
tification of the application, issuance 
or transfer of the license, or denial of 
such certification, issuance or transfer. 
The advice or recommendation by the 
Attorney General or Federal Trade 
Commission on antitrust review, pur-
suant to § 970.207, must be submitted 
within 90 days after their receipt of a 
copy of the application which is in full 
compliance with this subpart. NOAA 
will use the benefits of this process of 
consultation and cooperation to facili-
tate necessary Federal decisions on the 
proposed exploration activities, pursu-
ant to the mandate of section 103(e) of 
the Act to reduce the number of sepa-
rate actions required to satisfy Federal 
agencies’ statutory responsibilities. 

(b) In any case in which a Federal 
agency or department recommends a 
denial, it will set forth in detail the 
manner in which the application does 
not comply with any law or regulation 
within its area of responsibility and 
will indicate how the application may 
be amended, or how terms, conditions 
or restrictions might be added to the 
license to assure compliance with such 
law or regulation. 

(c) A recommendation from another 
Federal agency or department for de-
nying or amending an application will 
not affect its having been in substan-
tial compliance with the requirements 
of this subpart, pursuant to § 970.209, 
for purposes of establishing priority of 
right. However, pursuant to section 
103(e) of the Act, NOAA will cooperate 
with such agencies and with the appli-
cant with the goal of resolving the con-
cerns raised and satisfying the statu-
tory responsibilities of these agencies. 

[46 FR 45898, Sept. 15, 1981, as amended at 47 
FR 11513, Mar. 17, 1982] 

§ 970.212 Public notice, hearing and 
comment. 

(a) Notice and comments. The Adminis-
trator will publish in the FEDERAL 
REGISTER, for each application for an 
exploration license, notice that such 
application has been received. Subject 
to 15 CFR 971.802, interested persons 
will be permitted to examine the mate-
rials relevant to such application. In-
terested persons will have at least 60 
days after publication of such notice to 
submit written comments to the Ad-
ministrator. 

(b) Hearings. (1) After preparation of 
the draft EIS on an application pursu-
ant to section 109(d) of the Act, the Ad-
ministrator shall hold a public hearing 
on the application and the draft EIS in 
an appropriate location, and may em-
ploy such additional methods as he 
deems appropriate to inform interested 
persons about each application and to 
invite their comments thereon. 

(2) If the Administrator determines 
there exists one or more specific and 
material factual issues which require 
resolution by formal processes, at least 
one formal hearing will be held in the 
District of Columbia metropolitan area 
in accordance with the provisions of 
subpart I of 15 CFR part 971. The record 
developed in any such formal hearing 
will be part of the basis of the Adminis-
trator’s decisions on an application. 

(c) Hearings held pursuant to this 
section and other procedures will be 
consolidated insofar as practicable 
with hearings held and procedures em-
ployed by other agencies. 

[46 FR 45898, Sept. 15, 1981, as amended at 54 
FR 547, Jan. 6, 1989] 
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§ 970.213 Amendment to an applica-
tion. 

After an application has been sub-
mitted to the Administrator, but be-
fore a determination is made on the 
issuance or transfer of a license, the 
applicant must submit an amendment 
to the application if required by a sig-
nificant change in the circumstances 
represented in the original application 
and affecting the requirements of this 
subpart. Applicants should consult 
with NOAA to determine if changes in 
circumstances are sufficiently signifi-
cant to require submission of an 
amendment. The application, as 
amended, would then serve as the basis 
for determinations by the Adminis-
trator under this part. For each 
amendment judged by the Adminis-
trator to be significant, he will provide 
a copy of such amendment to each 
other Federal agency and department 
which received a copy of the original 
application, and also will provide for 
public notice, hearing and comment on 
the amendment pursuant to § 970.212. 
Such amendment, however, will not af-
fect the priority of right established by 
the filing of the original application. 
After the issuance of or transfer of a li-
cense, any revision by the licensee will 
be made pursuant to § 970.513. 

Subpart C—Procedures for Appli-
cations Based on Exploration 
Commenced Before June 28, 
1980; Resolution of Conflicts 
Among Overlapping Applica-
tions; Applications by New 
Entrants 

SOURCE: 47 FR 24948, July 8, 1982, unless 
otherwise noted. 

§ 970.300 Purposes and definitions. 
(a) This subpart sets forth the proce-

dures which the Administrator will 
apply to applications filed with NOAA 
covering areas of the deep seabed where 
the applicants have engaged in explo-
ration prior to June 28, 1980, and to the 
resolution of conflicts arising out of 
such applications. This subpart also es-
tablishes the date on which NOAA will 
begin to accept applications or amend-
ments filed by new entrants, and cer-
tain other procedures for new entrants. 

(b) For the purposes of this subpart 
the term: 

(1) Amendment means an amendment 
to an application which changes the 
area applied for; 

(2) Application means an application 
for an exploration license which is filed 
pursuant to the Act and this subpart; 

(3) Conflict means the existence of 
more than one application or amend-
ment with the same priority of right: 

(i) Which are filed with the Adminis-
trator or with the Administrator and a 
reciprocating state; and 

(ii) In which the deep seabed areas 
applied for overlap in whole or part, to 
the extent of the overlap; 

(4) Original conflict means a conflict 
solely between or among applications; 

(5) New conflict means a conflict be-
tween or among amendments filed 
after July 22, 1982, and on or before Oc-
tober 15, 1982; 

(6) Domestic conflict means a conflict 
solely between or among applications 
or amendments which have been filed 
with the Administrator. 

(7) International conflict means a con-
flict arising between or among applica-
tions or amendments filed with the Ad-
ministrator and a reciprocating state. 

§ 970.301 Requirements for applica-
tions based on pre-enactment explo-
ration. 

(a) Pursuant to section 101(b) of the 
Act, any United States citizen who was 
engaged in exploration before the effec-
tive date of the Act (June 28, 1980) 
qualifies as a pre-enactment explorer 
and may continue to engage in such ex-
ploration without a license: 

(1) If such citizen applies under this 
part for a license with respect to such 
exploration within the time period 
specified in paragraph (b) of this sec-
tion; and 

(2) Until such license is issued to 
such citizen or a final administrative 
or judicial determination is made af-
firming the denial of certification of 
the application for, or issuance of, such 
license. 

(b) Any application for a license 
based upon pre-enactment exploration 
must be filed, at the address specified 
in § 970.200(b), no later than 5:00 p.m. 
EST on March 12, 1982 (or such later 
date and time as the Administrator 
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may announce by regulation). All such 
applications filed at or before that 
time will be deemed to be filed on such 
closing date. 

(c) Applications not filed in accord-
ance with this section will not be con-
sidered to be based on pre-enactment 
exploration, and may be filed only as 
new entrant applications under 
§ 970.303. 

(d) To receive a pre-enactment ex-
plore priority of right for issuance of a 
license, and application must be, when 
filed, in substantial compliance with 
requirements described in § 970.209(b). 
An application which is in substantial 
but not full compliance will not lose its 
priority of right if it is brought into 
full compliance according to § 970.210. 

(e) Any application based on pre-en-
actment exploration must be for a rea-
sonably compact area with respect to 
which the applicant is a pre-enactment 
explorer, and, notwithstanding any 
part of § 970.601 which indicates other-
wise, such area must be bounded by a 
single continuous boundary. 

(f) The coordinates and any chart of 
the logical mining unit applied for in 
an application based on a pre-enact-
ment exploration must be submitted in 
a separate, sealed envelope. 

(g) On or before March 12, 1982, the 
applicants must indicate to the Admin-
istrator, other than in the sealed por-
tion of the application: 

(1) The size of the area applied for; 
(2) Whether the applicant or any per-

son on the applicant’s behalf has ap-
plied, or intends to apply, for the same 
area or substantially the same area to 
one or more nations, and the number of 
such other applications; and 

(3) Whether the other applicant is 
pursuing the ‘‘banking’’ option under 
§ 970.601(d), and the number of applica-
tions filed, or to be filed, in pursuit of 
the ‘‘banking’’ option. 

§ 970.302 Procedures and criteria for 
resolving conflicts. 

(a) General. This section governs the 
resolution of all conflicts between or 
among applications or amendments 
having pre-enactment explorer priority 
of right. 

(b) Identification of applicants. On 
June 21, 1982, the Administrator will 
meet with representatives of recipro-

cating states to identify their respec-
tive pre-enactment explorer applicants, 
and will identify the coordinates of the 
application areas applied for by such 
applicants. 

(c) Initial processing. On or before 
July 13, 1982, the Administrator will 
determine whether each domestic ap-
plication is entitled to a priority of 
right based on pre-enactment explo-
ration in accordance with § 970.301. 

(d) Identification of conflicts. On July 
14, 1982, the Administrator will meet 
with representatives of reciprocating 
states to exchange lists of applications 
accorded pre-enactment explorer prior-
ities of right, and will identify any con-
flicts existing among such applica-
tions. 

(e) Notification to applicants of con-
flicts. If the Administrator identifies a 
conflict, he will send, no later than 
July 22, 1982, written notice of the con-
flict to each domestic applicant in-
volved in the conflict. The notice will: 

(1) Identify each applicant involved 
in the conflict in question: 

(2) Identify the coordinates of the 
portions of the application areas which 
are in conflict; 

(3) Indicate that the applicant may 
request from the Administrator the co-
ordinates of the application areas from 
any other applications filed with the 
Administrator or with a reciprocating 
state (such coordinates will be provided 
subject to appropriate confidentiality 
arrangements); 

(4) State whether; 
(i) Each domestic application in-

volved in the conflict is in substantial 
or, if known, full compliance with the 
requirements described in § 970.209(b); 
and 

(ii) Each foreign application involved 
in the conflict meets, if known, the 
legal requirements of the reciprocating 
state in which it is filed; 

(5) Notify each domestic applicant in-
volved in a conflict that he may, after 
July 22, 1982, and on or before Novem-
ber 16, 1982, resolve the conflict volun-
tarily according to paragraph (f) of this 
section, and that on or after November 
17, 1982, any unresolved conflict shall 
be resolved in accordance with para-
graph (j) or (k) of this section, as appli-
cable; and 
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(6) In the case of an international 
conflict, include a copy of any applica-
ble conflict resolution procedures in 
force between the United States and its 
reciprocating states pursuant to sec-
tion 118 of the Act. 

(f) Voluntary resolution of conflicts. 
Each U.S. applicant involved in a con-
flict may resolve the conflict after 
July 22, 1982, and on or before Novem-
ber 16, 1982, by: 

(1) Unilaterally, or by agreement 
with each other applicant involved in 
the conflict, filing an amendment to 
the application eliminating the con-
flict; or 

(2) Agreeing in writing with the other 
applicant(s) involved in the conflict to 
submit it to an agreed binding conflict 
resolution procedure. 

(g) Amendments. (1) Amendments 
must be filed in accordance with the 
requirements for applications described 
in § 970.200. 

(2) The Administrator will: 
(i) Accept no amendment prior to 

July 23, 1982; 
(ii) Accord pre-enactment explorer 

priority of right only to amendments 
which: 

(A) Pertain to areas with respect to 
which the applicant has engaged in pre- 
enactment exploration; 

(B) Resolve an existing conflict with 
respect to that application; 

(C) Do not apply for an area included 
in an application filed pursuant to 
§ 970.301 which is accorded pre-enact-
ment explorer priority of right or an 
application identified pursuant to 
§ 970.302(b) which has been filed with a 
reciprocating state; and 

(D) Are filed on or before October 15, 
1982; and 

(iii) Accord amendments which meet 
the requirements of this paragraph (g) 
the same priority of right as the appli-
cations to which they pertain. 

(3) The area applied for in an amend-
ment need not be adjacent to the area 
applied for in the original application. 

(4) Amendments not accorded pre-en-
actment explorer priority of right may 
be filed as new entrant amendments 
under § 970.303. 

(h) Notification of amendments and new 
conflicts. The Administrator will: 

(1) No later than October 25, 1982, no-
tify each reciprocating state of any 

amendment accorded pre-enactment 
explorer priority of right pursuant to 
paragraph (g) of this section and, in co-
operation with such states, identify 
any new conflicts; 

(2) No later than October 27, 1982, no-
tify each domestic applicant who is in-
volved in a new conflict. The notice 
will: 

(i) Identify each applicant with whom 
each new conflict has arisen; 

(ii) Identify the coordinates of each 
area in which the applicant is involved 
in a new conflict; 

(iii) Indicate that the applicant may 
request from the Administrator the co-
ordinates of each area included in an 
amendment accorded pre-enactment 
explorer priority of right pursuant to 
paragraph (g) of this section, or for 
which notice has been received from a 
reciprocating state (such coordinates 
will be provided subject to appropriate 
confidentiality arrangements); 

(iv) Notify the applicant that he 
may, on or before November 16, 1982, 
resolve the conflict voluntarily accord-
ing to paragraph (f) of this section, and 
that on or after November 17, 1982, any 
unresolved conflict shall be resolved in 
accordance with paragraph (j) or (k) of 
this section, as applicable; and 

(v) In the case of an international 
conflict, include a copy of any applica-
ble conflict resolution procedures in 
force between the United States and its 
reciprocating states pursuant to sec-
tion 118 of the Act. 

(i) Government assistance in resolving 
international conflicts. If, by October 26 
1982, the applicants have not resolved, 
or agreed in writing to a specified bind-
ing procedure to resolve, an original 
international conflict, or new inter-
national conflict, the Administrator, 
the Secretary of State of the United 
States, and appropriate officials of the 
government of the reciprocating state 
to which the other applicant involved 
in the conflict applied will use their 
good offices to assist the applicants to 
resolve the conflict. After November 16, 
1982, any unresolved international con-
flicts will be resolved in accordance 
with paragraph (k) of this section. 

(j) Unresolved domestic conflict—(1) 
Procedure. (i) In the case of an original 
domestic conflict or a new domestic 
conflict, the applicants will be allowed 
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until April 15, 1983, to resolve the con-
flict or agree in writing to submit the 
conflict to a specified binding conflict 
resolution procedure. If, by April 15, 
1983, all applicants involved in an origi-
nal or new domestic conflict have not 
resolved that conflict, or agreed in 
writing to submit the conflict to a 
specified binding conflict resolution 
procedure, the conflict will be resolved 
in a formal hearing held in accordance 
with subpart I of 15 CFR part 971, ex-
cept that: 

(A) The General Counsel of NOAA 
will not, as a matter of right, be a 
party to the hearing; however, the Gen-
eral Counsel may be admitted to the 
hearing by the administrative law 
judge as a party or as an interested 
person pursuant to 15 CFR 971.901 (f)(2) 
or (f)(3); and 

(B) The administrative law judge will 
take such actions as he deems nec-
essary and appropriate to conclude the 
hearing and transmit a recommended 
decision to the Administrator in an ex-
peditious manner. 

(ii) Notwithstanding the above, at 
any time on or after November 17, 1982, 
and on or before April 14, 1983, the ap-
plicants involved in the conflict may, 
by agreement, request the Adminis-
trator to resolve the conflict in a for-
mal hearing as described above. 

(2) Decision principles for NOAA formal 
conflict resolution. (i) The Adminis-
trator shall determine which applicant 
involved in a conflict between or 
among pre-enactment explorer applica-
tions or amendments shall be awarded 
all or part of each area in conflict. 

(ii) The determination of the Admin-
istrator shall be based on the applica-
tion of principles of equity which take 
into consideration, with respect to 
each applicant involved in the conflict, 
the following factors: 

(A) The continuity and extent of ac-
tivities relevant to each area in con-
flict and the application area of which 
it is a part; 

(B) The date on which each applicant 
involved in the conflict, or predecessor 
in interest or component organization 
thereof, commenced activities at sea in 
the application area; 

(C) The financial cost of activities 
relevant to each area in conflict and to 

the application area of which it is a 
part, measured in constant dollars; 

(D) The time when the activities 
were carried out, and the quality of the 
activities; and 

(E) Such additional factors as the Ad-
ministrator determines to be relevant, 
but excluding consideration of the fu-
ture work plans of the applicants in-
volved in any conflict. 

(iii) For the purposes of this para-
graph (j) of this section, the word ac-
tivities means the undertakings, com-
mitments of resources investigations, 
findings, research, engineering develop-
ment and other activities relevant to 
the identification, discovery, and sys-
tematic analysis and evaluation of 
hard mineral resources and to the de-
termination of the technical and eco-
nomic feasibility of commercial recov-
ery. 

(iv) When considering the factors 
specified in paragraph (j)(2)(ii) of this 
section, the Administrator shall hear, 
and shall (except for purposes of appor-
tionment pursuant to paragraph 
(j)(2)(v) of this section) limit his con-
sideration to, all evidence based on the 
activities specified in paragraph 
(j)(2)(ii) of this section which were con-
ducted on or before January 1, 1982, 
Provided, however, That an applicant 
must prove at-sea activities in the area 
in conflict prior to June 28, 1980, as a 
pre-condition to presentation of fur-
ther evidence to the Administrator re-
garding activities in the area in con-
flict. 

(v) In making his determination, the 
Administrator may award the entire 
area in conflict to one applicant in-
volved in the conflict, or he may appor-
tion the area among any or all of the 
applicants involved in the conflict. If, 
after applying the principles of equity, 
the Administrator determines that the 
area in conflict should be apportioned, 
the Administrator shall (to the max-
imum extent practicable consistent 
with the Administrator’s application of 
the principles of equity) apportion the 
area in a manner designed to satisfy 
the plan of work set forth in the appli-
cation of each applicant which is 
awarded part of the area. 

(vi) Each applicant involved in the 
conflict must file an amendment to its 
application if necessary to implement 
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the determination made by the Admin-
istrator. 

(k) Unresolved international conflicts. 
(1) If, by November 17, 1982, all appli-
cants involved in an original or new 
international conflict have not re-
solved that conflict, or agreed in writ-
ing to submit the conflict to a specified 
binding conflict resolution procedure, 
the applicants shall proceed in accord-
ance with the conflict resolution proce-
dures agreed to between the United 
States and its reciprocating states pur-
suant to section 118 of the Act. 

(2) Each applicant whose application 
is involved in an international conflict 
shall be responsible for actions re-
quired in the conduct of the conflict 
resolution procedures, including bear-
ing a proportional cost of imple-
menting the procedures, representing 
himself in any proceedings, and assist-
ing in the selection of arbitrators if 
necessary. 

(l) Continued opportunity for voluntary 
resolutions. Each applicant may resolve 
any conflict by voluntary procedures 
at any time while that conflict per-
sists. 

(m) Effect on priorities of new entrants. 
(1) A pre-enactment explorer is entitled 
to a priority of right over a new en-
trant for any area in which the pre-en-
actment explorer has engaged in explo-
ration prior to June 28, 1980 if, with re-
spect to that area, the pre-enactment 
explorer files an application in accord-
ance with this part on or after January 
25, 1982 and on or before the closing 
date for pre-enactment explorer appli-
cations established under § 970.301(b). 

(2) Any amendment which is filed by 
a pre-enactment explorer on or before 
October 15, 1982, relates back to the 
date of filing of the original applica-
tion and shall give the pre-enactment 
explorer priority of right over all new 
entrants if the amendment is accorded 
a pre-enactment explorer priority of 
right under paragraph (g) of this sec-
tion. 

[47 FR 24948, July 8, 1982, as amended at 54 
FR 548, Jan. 6, 1989] 

§ 970.303 Procedures for new entrants. 
(a) Filing of new entrant applications 

or amendments; priority of right. New en-
trant applications or amendments 
must be filed in accordance with 

§ 970.200. A new entrant may file an ap-
plication or amendment only at or 
after 1500 hours G.m.t. (11:00 a.m. EDT) 
January 3, 1983. All applications or 
amendments filed at that time shall be 
deemed to be filed simultaneously, and, 
if in accordance with § 970.209, shall 
have priority of right over any applica-
tion or amendment filed subsequently. 
Priority of right for any application or 
amendment filed after that time will 
be established as described in § 970.209. 

(b) Conflicts. (1) If a domestic conflict 
exists between or among new entrant 
applications or amendments, the appli-
cants involved in the conflict shall re-
solve it. 

(2) If an international conflict exists 
between or among new entrant applica-
tions or amendments, the conflict shall 
be resolved in accordance with applica-
ble conflict resolution procedures 
agreed to between the United States 
and its reciprocating States pursuant 
to section 118 of the Act. The Adminis-
trator will provide each domestic ap-
plicant involved in an international 
conflict a copy of any such procedures 
in force when the Administrator issues 
notice to the applicant that an inter-
national conflict exists. Each applicant 
whose application is involved in an 
international conflict shall be respon-
sible for actions required in the con-
duct of the conflict resolution proce-
dures, including bearing a proportional 
cost of implementing the procedures, 
representing himself in any pro-
ceedings, and assisting in the selection 
of arbitrators if necessary. 

§ 970.304 Action on portions of applica-
tions or amendments not in con-
flict. 

If an applicant so requests, the Ad-
ministrator will proceed in accordance 
with this part to review that portion of 
an area included in an application or 
amendment that is not involved in a 
conflict. However, the Administrator 
will proceed with such review only if 
the applicant advises the Adminis-
trator in writing that the applicant 
will continue to seek a license for the 
proposed exploration activities in the 
portion of the application area that is 
not in conflict. To the extent prac-
ticable, the deadlines for certification 
of an application or amendment and 
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issuance of a license provided in 
§§ 970.400 and 970.500, respectively, will 
run from the date of filing of the origi-
nal application. 

Subpart D—Certification of 
Applications 

SOURCE: 46 FR 45902, Sept. 15, 1981, unless 
otherwise noted. 

§ 970.400 General. 
(a) Certification is an intermediate 

step between receipt of an application 
for issuance or transfer of a license and 
its actual issuance or transfer. It is a 
determination which focuses on the eli-
gibility of the applicant. 

(b) Before the Administrator may 
certify an application for issuance or 
transfer of a license, he must deter-
mine that issuance of the license would 
not violate any of the restrictions in 
§ 970.103(b). He also must make written 
determinations with respect to the re-
quirements set forth in §§ 970.401 
through 970.406. This will be done after 
consultation with other departments 
and agencies pursuant to § 970.211. 

(c) To the maximum extent possible, 
the Administrator will endeavor to 
complete certification of an applica-
tion within 100 days after submission of 
an application which is in full compli-
ance with subpart B of this part. If 
final certification or denial of certifi-
cation has not occurred within 100 days 
after such submission of the applica-
tion, the Administrator will inform the 
applicant in writing of the pending un-
resolved issues, the agency’s efforts to 
resolve them, and an estimate of the 
time required to do so. 

§ 970.401 Financial responsibility. 
(a) Before the Administrator may 

certify an application for an explo-
ration license he must find that the ap-
plicant has demonstrated that, upon 
issuance or transfer of the license, the 
applicant will be financially respon-
sible to meet all obligations which he 
may require to engage in the explo-
ration proposed in the application. 

(b) In order for the Administrator to 
make this determination, the applicant 
must show to the Administrator’s sat-
isfaction that he is reasonably capable 
of committing or raising sufficient re-

sources to carry out, in accordance 
with the provisions contained in this 
part, the exploration program set forth 
in his exploration plan. 

§ 970.402 Technological capability. 

(a) Before the Administrator may 
certify an application for an explo-
ration license, he must find that the 
applicant has demonstrated that, upon 
issuance or transfer of the license, the 
applicant will possess, or have access 
to or a reasonable expectation of ob-
taining, the technological capability to 
engage in the proposed exploration. 

(b) In order for the Administrator to 
make this determination, the applicant 
must demonstrate to the Administra-
tor’s satisfaction that the applicant 
will possess or have access to, at the 
time of issuance or transfer of the li-
cense, the technology and expertise, as 
needed, to carry out the exploration 
program set forth in his exploration 
plan. 

§ 970.403 Previous license and permit 
obligations. 

In order to certify an application, the 
Administrator must find that the ap-
plicant has satisfactorily fulfilled all 
past obligations under any license or 
permit previously issued or transferred 
to the applicant under the Act. 

§ 970.404 Adequate exploration plan. 

Before he may certify an application, 
the Administrator must find that the 
proposed exploration plan of the appli-
cant meets the requirements of 
§ 970.203. 

§ 970.405 Appropriate exploration site 
size and location. 

Before the Administrator may certify 
an application, he must approve the 
size and location of the exploration 
area selected by the applicant. The Ad-
ministrator will approve the size and 
location of the area unless he deter-
mines that the area is not a logical 
mining unit pursuant to § 970.601. 

§ 970.406 Fee payment. 

Before the Administrator may certify 
an application, he must find that the 
applicant has paid the license fee as 
specified in § 970.208. 
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§ 970.407 Denial of certification. 
(a) The Administrator may deny cer-

tification of an application if he finds 
that the requirements of this subpart 
have not been met. If, in the course of 
reviewing an application for certifi-
cation, the Administrator becomes 
aware of the fact that one or more of 
the requirements for issuance or trans-
fer under §§ 970.503 through 970.507 will 
not be met, he may also deny certifi-
cation of the application. 

(b) When the Administrator proposes 
to deny certification he will send to 
the applicant, and publish in the FED-
ERAL REGISTER, written notice of inten-
tion to deny certification. Such notice 
will include: 

(1) The basis upon which the Admin-
istrator proposes to deny certification; 
and 

(2) If the basis for the proposed denial 
is a deficiency which the Adminis-
trator believes the applicant can cor-
rect: 

(i) The action believed necessary to 
correct the deficiency; and 

(ii) The time within which any cor-
rectable deficiency must be corrected 
(the period of time may not exceed 180 
days except as specified by the Admin-
istrator for good cause). 

(c) The Administrator will deny cer-
tification: 

(1) On the 30th day after the date the 
notice is sent to the applicant, under 
paragraph (b) of this section, unless be-
fore such 30th day the applicant files 
with the Administrator a written re-
quest for an administrative review of 
the proposed denial; or 

(2) On the last day of the period es-
tablished under paragraph (b)(2)(ii) of 
this section in which the applicant 
must correct a deficiency, if such defi-
ciency has not been corrected before 
such day and an administrative review 
requested pursuant to paragraph (c)(1) 
of this section is not pending or in 
progress. 

(d) If a timely request for administra-
tive review of the proposed denial is 
made by the applicant under paragraph 
(c)(1) of this section, the Administrator 
will promptly begin a formal hearing 
in accordance with Subpart I of 15 CFR 
part 971. If the proposed denial is the 
result of a correctable deficiency, the 
administrative review will proceed con-

currently with any attempts to correct 
the deficiency, unless the parties agree 
otherwise or the administrative law 
judge orders differently. 

(e) If the Administrator denies cer-
tification, he will send to the applicant 
written notice of the denial, including 
the reasons therefor. 

(f) Any final determination by the 
Administrator granting or denying cer-
tification is subject to judicial review 
as provided in Chapter 7 of Title 5, 
United States Code. 

[46 FR 45902, Sept. 15, 1981, as amended at 54 
FR 547, Jan. 6, 1989] 

§ 970.408 Notice of certification. 
Upon making a final determination 

to certify an application for an explo-
ration license, the Administrator will 
promptly send written notice of his de-
termination to the applicant. 

Subpart E—Issuance/Transfer/ 
Terms, Conditions and Restrictions 

SOURCE: 46 FR 45903, Sept. 15, 1981, unless 
otherwise noted. 

§ 970.500 General. 
(a) Proposal. After certification of an 

application pursuant to Subpart D of 
this part, the Administrator will pro-
ceed with a proposal to issue or trans-
fer a license for the exploration activi-
ties described in the application. 

(b)(1) Terms, conditions and restric-
tions. Within 180 days (or such longer 
period as the Administrator may estab-
lish for good cause shown in writing) 
after certification, the Administrator 
will propose terms and conditions for, 
and restrictions on, the proposed explo-
ration which are consistent with the 
provisions of the Act and this part as 
set forth in §§ 970.517 through 970.524. 
Proposed and final terms, conditions 
and restrictions will be uniform in all 
licenses, except to the extent that dif-
fering physical and environmental con-
ditions require the establishment of 
special terms, conditions and restric-
tions for the conservation of natural 
resources, protection of the environ-
ment, or the safety of life and property 
at sea. The Administrator will propose 
these in writing to the applicant. Also, 
public notice thereof will be provided 
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pursuant to § 970.501, and they will be 
included with the draft of the EIS on 
the issuance of a license which is re-
quired by section 109(d) of the Act. 

(2) If the Administrator does not pro-
pose terms, conditions and restrictions 
within 180 days after certification, he 
will notify the applicant in writing of 
the reasons for the delay and will indi-
cate the approximate date on which 
the proposed terms, conditions and re-
strictions will be completed. 

(c) Findings. Before issuing or trans-
ferring an exploration license, the Ad-
ministrator must make written find-
ings in accordance with the require-
ments of §§ 970.503 through 970.507. 
These findings will be made after con-
sidering all information submitted 
with respect to the application and 
proposed issuance or transfer. He will 
make a final determination on 
issuance or transfer of a license, and 
will publish a final EIS on that action, 
within 180 days (or such longer period 
of time as he may establish for good 
cause shown in writing) following the 
date on which proposed terms, condi-
tions and restrictions, and the draft 
EIS, are published. 

ISSUANCE/TRANSFER; MODIFICATION/ 
REVISION; SUSPENSION/REVOCATION 

§ 970.501 Proposal to issue or transfer 
and of terms, conditions and re-
strictions. 

(a) Notice and comment. The Adminis-
trator will publish in the FEDERAL 
REGISTER notice of each proposal to 
issue or transfer, and of terms and con-
ditions for, and restrictions on, an ex-
ploration license. Subject to 15 CFR 
971.802, interested persons will be per-
mitted to examine the materials rel-
evant to such proposals. Interested per-
sons will have at least 60 days after 
publication of such notice to submit 
written comments to the Adminis-
trator. 

(b) Hearings. (1) The Administrator 
will hold a public hearing in an appro-
priate location and may employ such 
additional methods as he deems appro-
priate to inform interested persons 
about each proposal and to invite their 
comments thereon. 

(2) If the Administrator determines 
there exists one or more specific and 
material factual issues which require 

resolution by formal processes, at least 
one formal hearing will be held in the 
District of Columbia metropolitan area 
in accordance with the provisions of 
subpart I of 15 CFR part 971. The record 
developed in any such formal hearing 
will be part of the basis for the Admin-
istrator’s decisions on issuance or 
transfer of, and of terms, conditions 
and restrictions for the license. 

(c) Hearings held pursuant to this 
section will be consolidated insofar as 
practicable with hearings held by other 
agencies. 

[46 FR 45903, Sept. 15, 1981, as amended at 54 
FR 548, Jan. 6, 1989] 

§ 970.502 Consultation and cooperation 
with Federal agencies. 

Prior to the issuance or transfer of 
an exploration license, the Adminis-
trator will continue the consultation 
and cooperation with other Federal 
agencies which were initiated pursuant 
to § 970.211. This consultation will be to 
assure compliance with, among other 
statutes, the Endangered Species Act 
of 1973, as amended, the Marine Mam-
mal Protection Act of 1972, as amend-
ed, and the Fish and Wildlife Coordina-
tion Act. He also will consult, prior to 
any issuance, transfer, modification or 
renewal of a license, with any affected 
Regional Fishery Management Council 
established pursuant to section 302 of 
the Fishery Conservation and Manage-
ment Act of 1976 (16 U.S.C. 1852) if the 
activities undertaken pursuant to such 
license could adversely affect any fish-
ery within the Fishery Conservation 
Zone, or any anadromous species or 
Continental Shelf fishery resource sub-
ject to the exclusive management au-
thority of the United States beyond 
such zone. 

§ 970.503 Freedom of the high seas. 
(a) Before issuing or transferring an 

exploration license, the Administrator 
must find that the exploration pro-
posed in the application will not unrea-
sonably interfere with the exercise of 
the freedoms of the high seas by other 
nations, as recognized under general 
principles of international law. 

(b) In making this finding, the Ad-
ministrator will recognize that explo-
ration for hard mineral resources of 
the deep seabed is a freedom of the 

VerDate Mar<15>2010 14:20 Feb 21, 2014 Jkt 232053 PO 00000 Frm 00335 Fmt 8010 Sfmt 8010 Y:\SGML\232053.XXX 232053P
M

A
N

G
R

U
M

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



326 

15 CFR Ch. IX (1–1–14 Edition) § 970.504 

high seas. In the exercise of this right, 
each licensee must act with reasonable 
regard for the interests of other na-
tions in their exercise of the freedoms 
of the high seas. 

(c)(1) In the event of a conflict be-
tween the exploration program of an 
applicant or licensee and a competing 
use of the high seas by another nation 
or its nationals, the Administrator, in 
consultation and cooperation with the 
Department of State and other inter-
ested agencies, will enter into negotia-
tions with that nation to resolve the 
conflict. To the maximum extent pos-
sible the Administrator will endeavor 
to resolve the conflict in a manner that 
will allow both uses to take place in a 
manner in which neither will unreason-
ably interfere with the other. 

(2) If both uses cannot be conducted 
harmoniously in the area subject to 
the exploration plan, the Adminis-
trator will decide whether to issue or 
transfer the license. 

§ 970.504 International obligations of 
the United States. 

Before issuing or transferring an ex-
ploration license, the Administrator 
must find that the exploration pro-
posed in the application will not con-
flict with any international obligation 
of the United States established by any 
treaty or international convention in 
force with respect to the United States. 

§ 970.505 Breach of international 
peace and security involving armed 
conflict. 

Before issuing or transferring an ex-
ploration license, the Administrator 
must find that the exploration pro-
posed in the application will not create 
a situation which may reasonably be 
expected to lead to a breach of inter-
national peace and security involving 
armed conflict. 

§ 970.506 Environmental effects. 
Before issuing or transferring an ex-

ploration license, the Administrator 
must find that the exploration pro-
posed in the application cannot reason-
ably be expected to result in a signifi-
cant adverse effect on the quality of 
the environment, taking into account 
the analyses and information in any 
applicable EIS prepared pursuant to 

section 109(c) or 109(d) of the Act. This 
finding also will be based upon the con-
siderations and approach in § 970.701. 

§ 970.507 Safety at sea. 
Before issuing or transferring an ex-

ploration license, the Administrator 
must find that the exploration pro-
posed in the application will not pose 
an inordinate threat to the safety of 
life and property at sea. This finding 
will be based on the requirements re-
flected in §§ 970.205 and 970.801. 

§ 970.508 Denial of issuance or trans-
fer. 

(a) The Administrator may deny 
issuance or transfer of a license if he 
finds that the applicant or the pro-
posed exploration activities do not 
meet the requirements of this part for 
the issuance or transfer of a license. 

(b) When the Administrator proposes 
to deny issuance or transfer, he will 
send to the applicant, and publish in 
the FEDERAL REGISTER, written notice 
of such intention to deny issuance or 
transfer. Such notice will include: 

(1) The basis upon which the Admin-
istrator proposes to deny issuance or 
transfer; and 

(2) If the basis for the proposed denial 
is a deficiency which the Adminis-
trator believes the applicant can cor-
rect: 

(i) The action believed necessary to 
correct the deficiency; and 

(ii) The time within which any cor-
rectable deficiency must be corrected 
(the period of time may not exceed 180 
days except as specified by the Admin-
istrator for good cause). 

The FEDERAL REGISTER notice will not 
include the coordinates of the proposed 
exploration area. 

(c) The Administrator will deny 
issuance or transfer: 

(1) On the 30th day after the date the 
notice is sent to the applicant under 
paragraph (b) of this section, unless be-
fore such 30th day the applicant files 
with the Administrator a written re-
quest for an administrative review of 
the proposed denial; or 

(2) On the last day of the period es-
tablished under paragraph (b)(2)(ii) of 
this section in which the applicant 
must correct a deficiency, if such defi-
ciency has not been corrected before 
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such day and an administrative review 
requested pursuant to paragraph (c)(1) 
of this section is not pending or in 
progress. 

(d) If a timely request for administra-
tive review of the proposed denial is 
made by the applicant under paragraph 
(c)(1) of this section, the Administrator 
will promptly begin a formal hearing 
in accordance with subpart I of 15 CFR 
part 971. If the proposed denial is the 
result of a correctable deficiency, the 
administrative review will proceed con-
currently with any attempt to correct 
the deficiency, unless the parties agree 
otherwise or the administrative law 
judge orders differently. 

(e) If the Administrator denies 
issuance or transfer, he will send to the 
applicant written notice of the denial, 
including the reasons therefor. 

(f) Any final determination by the 
Administrator granting or denying 
issuance of a license is subject to judi-
cial review as provided in chapter 7 of 
title 5, United States Code. 

[46 FR 45903, Sept. 15, 1981, as amended at 54 
FR 548, Jan. 6, 1989] 

§ 970.509 Notice of issuance or trans-
fer. 

If the Administrator finds that the 
requirements of this part have been 
met, he will issue or transfer the li-
cense along with the appropriate 
terms, conditions and restrictions. No-
tification thereof will be made in writ-
ing to the applicant and in the FED-
ERAL REGISTER. 

§ 970.510 Objections to terms, condi-
tions and restrictions. 

(a) The licensee may file a notice of 
objection to any term, condition or re-
striction in the license. The licensee 
may object on the grounds that any 
term, condition or restriction is incon-
sistent with the Act or this part, or on 
any other grounds which may be raised 
under applicable provisions of law. If 
the licensee does not file notice of an 
objection within the 60-day period im-
mediately following the licensee’s re-
ceipt of the notice of issuance or trans-
fer under § 970.509, he will be deemed 
conclusively to have accepted the 
terms, conditions and restrictions in 
the license. 

(b) Any notice of objection filed 
under paragraph (a) of this section 
must be in writing, must contain the 
precise legal basis for the objection, 
and must provide information relevant 
to any underlying factual issues 
deemed by the licensee as necessary to 
the Administrator’s decision upon the 
objection. 

(c) Within 90 days after receipt of the 
notice of objection, the Administrator 
will act on the objection and publish in 
the FEDERAL REGISTER, as well as pro-
vide to the licensee, written notice of 
his decision. 

(d) If, after the Administrator takes 
final action on an objection, the li-
censee demonstrates that a dispute re-
mains on a material issue of fact, the 
Administrator will provide for a formal 
hearing which will proceed in accord-
ance with subpart I of 15 CFR part 971. 

(e) Any final determination by the 
Administrator on an objection to 
terms, conditions or restrictions in a 
license after the formal hearing pro-
vided in paragraph (d) of this section is 
subject to judicial review as provided 
in chapter 7 of title 5, United States 
Code. 

[46 FR 45903, Sept. 15, 1981, as amended at 54 
FR 548, Jan. 6, 1989] 

§ 970.511 Suspension or modification 
of activities; suspension or revoca-
tion of licenses. 

(a) The Administrator may: 
(1) In addition to, or in lieu of, the 

imposition of any civil penalty under 
subpart J of 15 CFR part 971, or in addi-
tion to the imposition of any fine 
under subpart J, suspend or revoke any 
license issued under this part, or sus-
pend or modify any particular activi-
ties under such a license, if the licensee 
substantially fails to comply with any 
provision of the Act, this part, or any 
term, condition or restriction of the li-
cense; and 

(2) Suspend or modify particular ac-
tivities under any license, if the Presi-
dent determines that such suspension 
or modification is necessary: 

(i) To avoid any conflict with any 
international obligation of the United 
States established by any treaty or 
convention in force with respect to the 
United States; or 
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(ii) To avoid any situation which 
may reasonably be expected to lead to 
a breach of international peace and se-
curity involving armed conflict. 

(b) Any action taken by the Adminis-
trator in accordance with paragraph 
(a)(1) will proceed pursuant to the pro-
cedures in 15 CFR 971.1003. Any action 
taken in accordance with paragraph 
(a)(2) will proceed pursuant to para-
graphs (c) through (i) of this section, 
other than paragraph (h)(2). 

(c) Prior to taking any action speci-
fied in paragraph (a)(2) of this section 
the Administrator will publish in the 
FEDERAL REGISTER, and send to the li-
censee, written notice of the proposed 
action. The notice will include: 

(1) The basis of the proposed action; 
and 

(2) If the basis for the proposed ac-
tion is a deficiency which the Adminis-
trator believes the licensee can cor-
rect: 

(i) The action believed necessary to 
correct the deficiency; and 

(ii) The time within which any cor-
rectable deficiency must be corrected 
(this period of time may not exceed 180 
days except as specified by the Admin-
istrator for good cause). 

(d) The Administrator will take the 
proposed action: 

(1) On the 30th day after the date the 
notice is sent to the licensee, under 
paragraph (c) of this section, unless be-
fore such 30th day the licensee files 
with the Administrator a written re-
quest for an administrative review of 
the proposed action; or 

(2) On the last day of the period es-
tablished under paragraph (c)(2)(ii) of 
this section in which the licensee must 
correct the deficiency, if such defi-
ciency has not been corrected before 
such day and an administrative review 
requested pursuant to paragraph (d)(1) 
of this section is not pending or in 
progress. 

(e) If a timely request for administra-
tive review of the proposed action is 
made by the licensee under paragraph 
(d)(1) of this section, the Administrator 
will promptly begin a formal hearing 
in accordance with subpart I of 15 CFR 
part 971. If the proposed action is the 
result of a correctable deficiency, the 
administrative review will proceed con-
currently with any attempt to correct 

the deficiency, unless the parties agree 
otherwise or the administrative law 
judge orders differently. 

(f) The Administrator will serve on 
the licensee, and publish in the FED-
ERAL REGISTER, written notice of the 
action taken including the reasons 
therefor. 

(g) Any final determination by the 
Administrator to take the proposed ac-
tion is subject to judicial review as 
provided in chapter 7 of title 5, United 
States Code. 

(h) The issuance of any notice of pro-
posed action under this section will not 
affect the continuation of exploration 
activities by a licensee, except as pro-
vided in paragraph (i) of this section. 

(i) The provisions of paragraphs (c), 
(d), (e) and (h) of this section will not 
apply when: 

(1) The President determines by Ex-
ecutive Order that an immediate sus-
pension of a license, or immediate sus-
pension or modification of particular 
activities under such license, is nec-
essary for the reasons set forth in para-
graph (a)(2) of this section; or 

(2) The Administrator determines 
that immediate suspension of such a li-
cense, or immediate suspension or 
modification of particular activities 
under a license, is necessary to prevent 
a significant adverse effect on the envi-
ronment or to preserve the safety of 
life or property at sea, and the Admin-
istrator issues an emergency order in 
accordance with § 971.1003(d)(4). 

(j) The Administrator will imme-
diately rescind the emergency order as 
soon as he has determined that the 
cause for the order has been removed. 

[46 FR 45903, Sept. 15, 1981, as amended at 54 
FR 548, Jan. 6, 1989] 

§ 970.512 Modification of terms, condi-
tions and restrictions. 

(a) After issuance or transfer of any 
license, the Administrator, after con-
sultation with interested agencies and 
the licensee, may modify any term, 
condition, or restriction in such license 
for the following purposes: 

(1) To avoid unreasonable inter-
ference with the interests of other na-
tions in their exercise of the freedoms 
of the high seas, as recognized under 
general principles of international law. 

VerDate Mar<15>2010 14:20 Feb 21, 2014 Jkt 232053 PO 00000 Frm 00338 Fmt 8010 Sfmt 8010 Y:\SGML\232053.XXX 232053P
M

A
N

G
R

U
M

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



329 

Nat’l Oceanic and Atmospheric Adm., Commerce § 970.514 

This determination will take into ac-
count the provisions of § 970.503; 

(2) If relevant data and other infor-
mation (including, but not limited to, 
data resulting from exploration activi-
ties under the license) indicate that 
modification is required to protect the 
quality of the environment or to pro-
mote the safety of life and property at 
sea; 

(3) To avoid a conflict with any inter-
national obligation of the United 
States, established by any treaty or 
convention in force with respect to the 
United States, as determined in writ-
ing by the President; or 

(4) To avoid any situation which may 
reasonably be expected to lead to a 
breach of international peace and secu-
rity involving armed conflict, as deter-
mined in writing by the President. 

(b) The procedures for objection to 
the modification of a term, condition 
or restriction will be the same as those 
for objection to an original term, con-
dition or restriction under § 970.510, ex-
cept that the period for filing notice of 
objection will run from the receipt of 
notice of proposed modification. Public 
notice of proposed modifications under 
this section will be made according to 
§ 970.514. On or before the date of publi-
cation of public notice, written notice 
will be provided to the licensee. 

[46 FR 45903, Sept. 15, 1981; 47 FR 5966, Feb. 9, 
1982] 

§ 970.513 Revision of a license. 
(a) During the term of an exploration 

license, the licensee may submit to the 
Administrator an application for a re-
vision of the license or the exploration 
plan associated with it. NOAA recog-
nizes that changes in circumstances 
encountered, and in information and 
technology developed, by the licensee 
during exploration may require such 
revisions. In some cases it may even be 
advisable to recognize at the time of 
filing the original license application 
that although the essential informa-
tion for issuing or transferring a li-
cense as specified in §§ 970.201 through 
920.208 must be included in such appli-
cation, some details may have to be 
provided in the future in the form of a 
revision. In such instances, the Admin-
istrator may issue or transfer a license 
which would authorize exploration ac-

tivities and plans only to the extent 
described in the application. 

(b) The Administrator will approve 
such application for a revision upon a 
finding in writing that the revision will 
comply with the requirements of the 
Act and this part. 

(c) A change which would require an 
application to and approval by the Ad-
ministrator as a revision is a major 
change in one or more of: 

(1) The bases for certifying the origi-
nal application pursuant to §§ 970.401 
through 970.406; 

(2) The bases for issuing or transfer-
ring the license pursuant to §§ 970.503 
through 970.507; or 

(3) The terms, conditions and restric-
tions issued for the license pursuant to 
§§ 970.517 through 970.524. 
A major change is one which is of such 
significance so as to raise a question as 
to: 

(i) The applicant’s ability to meet 
the requirements of the sections cited 
in paragraphs (c) (1) and (2) of this sec-
tion; or 

(ii) The sufficiency of the terms, con-
ditions and restrictions to accomplish 
their intended purpose. 

§ 970.514 Scale requiring application 
procedures. 

(a) A proposal by the Administrator 
to modify a term, condition or restric-
tion in a license pursuant to § 970.512, 
or an application by a licensee for revi-
sion of a license or exploration plan 
pursuant to § 970.513, is significant, and 
the full application requirements and 
procedures will apply, if it would result 
in other than an incidental: 

(1) Increase in the size of the explo-
ration area; or 

(2) Change in the location of the area. 
An incidental increase or change is 
that which equals two percent or less 
of the original exploration area, so 
long as such adjustment is contiguous 
to the licensed area. 

(b) All proposed modifications or re-
visions other than described in para-
graph (a) of this section will be acted 
on after a notice thereof is published 
by the Administrator in the FEDERAL 
REGISTER, with a 60-day opportunity 
for public comment. On a case-by-case 
basis, the Administrator will deter-
mine if other procedures, such as a 
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public hearing in a potentially affected 
area, are warranted. Notice of the Ad-
ministrator’s decision on the proposed 
modification will be provided to the li-
censee in writing and published in the 
FEDERAL REGISTER. 

§ 970.515 Duration of a license. 

(a) Each exploration license will be 
issued for a period of 10 years. 

(b) If the licensee has substantially 
complied with the license and its asso-
ciated exploration plan and requests an 
extension of the license, the Adminis-
trator will extend the license on terms, 
conditions and restrictions consistent 
with the Act and this part for a period 
of not more than 5 years. 

In determining substantial compliance 
for purposes of this section, the Admin-
istrator may make allowance for devi-
ation from the exploration plan for 
good cause, such as significantly 
changed market conditions. However, a 
request for extension must be accom-
panied by an amended exploration plan 
to govern the activities by the licensee 
during the extended period. 

(c) Successive extensions may be re-
quested, and will be granted by the Ad-
ministrator, based on the criteria, and 
for the length of time, specified in 
paragraph (b) of this section. 

§ 970.516 Approval of license transfers. 

(a) The Administrator may transfer a 
license after a written request by the 
licensee. After a licensee submits such 
a request to the Administrator, the 
proposed transferee will be deemed an 
applicant for an exploration license, 
and will be subject to the requirements 
and procedures of this part. 

(b) The Administrator will transfer a 
license if the proposed transferee and 
exploration activities meet the re-
quirements of the Act and this part, 
and if the proposed transfer is in the 
public interest. The Administrator will 
presume that the transfer is in the pub-
lic interest if it meets the require-
ments of the Act and this part. In case 
of mere change in the form or owner-
ship of a licensee, the Administrator 
may waive relevant determinations for 
requirements for which no changes 
have occurred since the preceding ap-
plication. 

TERMS, CONDITIONS, AND RESTRICTIONS 

§ 970.517 Diligence requirements. 
The terms, conditions and restric-

tions in each exploration license must 
include provisions to assure diligent 
development. The Administrator will 
establish these pursuant to § 970.602. 

§ 970.518 Environmental protection re-
quirements. 

(a) Each exploration license must 
contain such terms, conditions and re-
strictions, established by the Adminis-
trator, which prescribe actions the li-
censee must take in the conduct of ex-
ploration activities to assure protec-
tion of the environment. The Adminis-
trator will establish these pursuant to 
§ 970.702. 

(b) Before establishing the terms, 
conditions and restrictions pertaining 
to environmental protection, the Ad-
ministrator will consult with the Ad-
ministrator of the Environmental Pro-
tection Agency, the Secretary of State 
and the Secretary of the department in 
which the Coast Guard is operating. He 
also will take into account and give 
due consideration to the information 
contained in the final EIS prepared 
with respect to that proposed license. 

§ 970.519 Resource conservation re-
quirements. 

For the purpose of conservation of 
natural resources, each license issued 
under this part will contain, as needed, 
terms, conditions and restrictions 
which have due regard for the preven-
tion of waste and the future oppor-
tunity for the commercial recovery of 
the unrecovered balance of the hard 
mineral resources in the license area. 
The Administrator will establish these 
pursuant to § 970.603. 

§ 970.520 Freedom of the high seas re-
quirements. 

Each license issued under this part 
must include such restrictions as may 
be necessary and appropriate to ensure 
that the exploration activities do not 
unreasonably interfere with the inter-
ests of other nations in their exercise 
of the freedoms of the high seas, as rec-
ognized under general principles of 
international law, such as fishing, 
navigation, submarine pipeline and 
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cable laying, and scientific research. 
The Administrator will consider the 
provisions in § 970.503 in establishing 
these restrictions. 

§ 970.521 Safety at sea requirements. 
The Secretary of the department in 

which the Coast Guard is operating, in 
consultation with the Administrator, 
will require in any license issued under 
this part, in conformity with principles 
of international law, that vessels docu-
mented under the laws of the United 
States and used in activities author-
ized under the license comply with con-
ditions regarding the design, construc-
tion, alteration, repair, equipment, op-
eration, manning and maintenance re-
lating to vessel and crew safety and the 
promotion of safety of life and property 
at sea. These requirements will be es-
tablished with reference to subpart H 
of this part. 

§ 970.522 Monitoring requirements. 
Each exploration license must re-

quire the licensee: 
(a) To allow the Administrator to 

place appropriate Federal officers or 
employees as observers aboard vessels 
used by the licensee in exploration ac-
tivities to: 

(1) Monitor such activities at such 
time, and to such extent, as the Ad-
ministrator deems reasonable and nec-
essary to assess the effectiveness of the 
terms, conditions, and restrictions of 
the license; and 

(2) Report to the Administrator 
whenever such officers or employees 
have reason to believe there is a failure 
to comply with such terms, conditions, 
and restrictions; 

(b) To cooperate with such officers 
and employees in the performance of 
monitoring functions; and 

(c) To monitor the environmental ef-
fects of the exploration activities in 
accordance with a monitoring plan ap-
proved and issued by the Administrator 
as license terms, conditions and re-
strictions, and to submit such informa-
tion as the Administrator finds to be 
necessary and appropriate to assess en-
vironmental impacts and to develop 
and evaluate possible methods of miti-
gating adverse environmental effects. 
This environmental monitoring plan 
and reporting will respond to the con-

cerns and procedures discussed in Sub-
part G of this part. 

§ 970.523 Special terms, conditions, 
and restrictions. 

Although the general criteria and 
standards to be used in establishing 
terms, conditions, and restrictions for 
a license are set forth in this part, as 
referenced in §§ 970.517 through 970.522, 
the Administrator may impose special 
terms, conditions, and restrictions for 
the conservation of natural resources, 
protection of the environment, or the 
safety of life and property at sea when 
required by differing physical and envi-
ronmental conditions. 

§ 970.524 Other Federal requirements. 
Pursuant to § 970.211, another Federal 

agency, upon review of an exploration 
license application submitted under 
this part, may indicate how terms, con-
ditions, and restrictions might be 
added to the license, to assure compli-
ance with any law or regulation within 
that agency’s area of responsibility. In 
response to the intent, reflected in sec-
tion 103(e) of the Act, to reduce the 
number of separate actions to satisfy 
the statutory responsibilities of these 
agencies, the Administrator may in-
clude such terms, conditions, and re-
strictions in a license. 

Subpart F—Resource 
Development Concepts 

SOURCE: 46 FR 45907, Sept. 15, 1981, unless 
otherwise noted. 

§ 970.600 General. 
Several provisions in the Act relate 

to appropriate mining techniques or 
mining efficiency. These raise what 
could be characterized as resource de-
velopment issues. In particular, under 
section 103(a)(2)(D) of the Act, the ap-
plicant will select the size and location 
of the area of an exploration plan, 
which will be approved unless the Ad-
ministrator finds that the area is not a 
‘‘logical mining unit.’’ Also, pursuant 
to section 108 of the Act the applicant’s 
exploration plan and the terms, condi-
tions and restrictions of each license 
must be designed to ensure diligent de-
velopment. In addition, for the purpose 
of conservation of natural resources, 
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section 110 of the Act provides that 
each license is to contain, but only as 
needed, terms, conditions, and restric-
tions which have due regard for the 
prevention of waste and the future op-
portunity for the commercial recovery 
of the unrecovered balance of the re-
sources. 

§ 970.601 Logical mining unit. 
(a) In the case of an exploration li-

cense, a logical mining unit is an area 
of the deep seabed which can be ex-
plored under the license, and within 
the 10-year license period, in an effi-
cient, economical and orderly manner 
with due regard for conservation and 
protection of the environment, taking 
into consideration the resource data, 
other relevant physical and environ-
mental characteristics, and the state of 
the technology of the applicant as set 
forth in the exploration plan. In addi-
tion, it must be of sufficient size to 
allow for intensive exploration. 

(b) Approval by the Administrator of 
a proposed exploration logical mining 
unit will be based on a case-by-case re-
view of each application. In order to 
provide a proper basis for this evalua-
tion, the applicant’s exploration plan 
should describe the seabed topography, 
the location of mineral deposits and 
the nature of planned equipment and 
operations. Also, the exploration plan 
must show the relationship between 
the area to be explored and the appli-
cant’s plans for commercial recovery 
volume, to the extent projected in the 
exploration plan. 

(c) In delineating an exploration 
area, the applicant need not include 
unmineable areas. Thus, the area need 
not consist of contiguous segments, as 
long as each segment would be effi-
ciently mineable and the total pro-
posed area constitutes a logical mining 
unit. In describing the area, the appli-
cant must present the geodetic coordi-
nates of the points defining the bound-
aries, referred to the World Geodetic 
System (WGS) Datum. A boundary be-
tween points must be a geodesic. If grid 
coordinates are desired, the Universal 
Transverse Mercator Grid System must 
be used. 

(d) At the applicant’s option, for the 
purpose of satisfying a possible obliga-
tion under a future Law of the Sea 

Treaty, the applicant may propose an 
exploration area which includes two 
exploration logical mining units. The 
applicant should specify in the applica-
tion if this ‘‘banking’’ option is chosen, 
and any applicant choosing this option 
and filing an application based on pre- 
enactment exploration under § 970.301 
shall so notify the Administrator in ac-
cordance with § 970.301(g). 

(e) Applicants are advised that NOAA 
will not accept an application or issue 
a license for an exploration area larger 
than 150,000 square kilometers unless 
the applicant can demonstrate the ne-
cessity of a larger area based on factors 
such as topography, nodule abundance, 
distribution and ore grade. If the appli-
cant elects to pursue the ‘‘banking’’ 
option described in paragraph (d) of 
this section, and wishes to apply for an 
exploration area larger than 150,000 
square kilometers, the applicant must 
file a second application with respect 
to at least the area in excess of 150,000 
square kilometers, unless the applicant 
justifies such excess area as part of a 
single application under the preceding 
sentence. 

[46 FR 45907, Sept. 15, 1981, as amended at 47 
FR 5968, Feb. 9, 1982] 

§ 970.602 Diligent exploration. 
(a) Each licensee must pursue dili-

gently the activities described in his 
approved exploration plan. This re-
quirement applies to the full scope of 
the plan, including environmental safe-
guards and monitoring systems. To 
help assure this diligence, terms, con-
ditions and restrictions which the Ad-
ministrator issues with a license will 
require such periodic reasonable ex-
penditures for exploration by the li-
censee as the Administrator may es-
tablish, taking into account the size of 
the area of the deep seabed to which 
the exploration plan applies and the 
amount of funds which is estimated by 
the Administrator to be required dur-
ing exploration for commercial recov-
ery of hard mineral resources to begin 
within the time limit established by 
the Administrator. However, such re-
quired expenditures will not be estab-
lished at a level which would discour-
age exploration by persons with less 
costly technology than is prevalently 
in use. 
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(b) In order to fulfill the diligence re-
quirement, the applicant first must 
propose to the Administrator an esti-
mated schedule of activities and ex-
penditures pursuant to § 970.203(b) (3) 
and (6). The schedule must show, and 
the Administrator must be able to 
make a reasonable determination, that 
the applicant can complete his explo-
ration activities within the term of the 
license. In this regard, there must be a 
reasonable relationship between the 
size of the exploration area and the fi-
nancial and technological resources re-
flected in the application. Also, the ex-
ploration must clearly point toward de-
veloping the ability, by the end of the 
10-year license period, to apply for and 
obtain a permit for commercial recov-
ery. 

(c) Ultimately, the diligence require-
ment will involve a retrospective de-
termination by the Administrator, 
based on the licensee’s reasonable con-
formance to the approved exploration 
plan. Such determination, however, 
will take into account the need for 
some degree of flexibility in an explo-
ration plan. It also will include consid-
eration of the needs and stage of devel-
opment of each licensee, again based 
on the approved exploration plan. In 
addition, the determination will take 
account of legitimate periods of time 
when there is no or very low expendi-
ture, and will allow for a certain degree 
of flexibility for changes encountered 
by the licensee in such factors as its re-
source knowledge and financial consid-
erations. 

(d) In order for the Administrator to 
make determinations on a licensee’s 
adherence to the diligence require-
ments, the licensee must submit a re-
port annually reflecting his conform-
ance to the schedule of activities and 
expenditures contained in the license. 
In case of any changes requiring a revi-
sion to an approved license and explo-
ration plan, the licensee must advise 
the Administrator in accordance with 
§ 970.513. 

§ 970.603 Conservation of resources. 
(a) With respect to the exploration 

phase of seabed mining, the require-
ment for the conservation of natural 
resources, encompassing due regard for 
the prevention of waste and the future 

opportunity for the commercial recov-
ery of the unrecovered balance of the 
hard mineral resources in the area to 
which the license applies, may not be 
particularly relevant. Thus, since the 
Act requires such terms, conditions 
and restrictions only as needed, explo-
ration licenses will require such provi-
sions only as the Administrator deems 
necessary. 

(b) NOAA views license phase mining 
system tests as an opportunity to ex-
amine, with industry, the conservation 
implications of any mining patterns 
used. Thus, in order to develop infor-
mation needed for future decisions dur-
ing commercial recovery, NOAA will 
include with a license a requirement 
for the submission of collector track 
and nodule production data. Only if in-
formation submitted reflects that the 
integrated system tests are resulting 
in undue waste or threatening the fu-
ture opportunity for commercial recov-
ery of the unrecovered balance of hard 
mineral resources will the Adminis-
trator modify the terms, conditions or 
restrictions pertaining to the conserva-
tion of natural resources, in order to 
address such problems. 

(c) If the Administrator so modifies 
such terms, conditions and restrictions 
relating to conservation of resources, 
he will employ a balancing process in 
the consideration of the state of the 
technology being developed, the proc-
essing system utilized and the value 
and potential use of any waste, the en-
vironmental effects of the exploration 
activities, economic and resource data, 
and the national need for hard mineral 
resources. 

Subpart G—Environmental Effects 

SOURCE: 46 FR 45908, Sept. 15, 1981, unless 
otherwise noted. 

§ 970.700 General. 

Congress, in authorizing the explo-
ration for hard mineral resources under 
the Act, also enacted provisions relat-
ing to the protection of the marine en-
vironment from the effects of explo-
ration activities. For example, before 
the Administrator may issue a license, 
pursuant to section 105(a)(4) of the Act 
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he must find that the exploration pro-
posed in an application cannot reason-
ably be expected to result in a signifi-
cant adverse effect on the quality of 
the environment. Also, the Act re-
quires in section 109(b) that each li-
cense issued by the Administrator 
must contain such terms, conditions 
and restrictions which prescribe the ac-
tions the licensee must take in the 
conduct of exploration activities to as-
sure protection of the environment. 
Furthermore, the Act in section 
105(c)(1)(B) provides for the modifica-
tion by the Administrator of any term, 
condition or restriction if relevant 
data and other information indicates 
that modification is required to protect 
the quality of the environment. In ad-
dition, section 114 of the Act specifies 
that each license issued under the Act 
must require the licensee to monitor 
the environmental effects of the explo-
ration activities in accordance with 
guidelines issued by the Administrator, 
and to submit such information as the 
Administrator finds to be necessary 
and appropriate to assess environ-
mental impacts and to develop and 
evaluate possible methods of miti-
gating adverse environmental effects. 

§ 970.701 Significant adverse environ-
mental effects. 

(a) Activities with no significant impact. 
NOAA believes that exploration activi-
ties of the type listed below are very 
similar or identical to activities con-
sidered in section 6(c)(3) of NOAA Di-
rectives Manual 02–10, and therefore 
have no potential for significant envi-
ronmental impact, and will require no 
further environmental assessment. 

(1) Gravity and magnetometric obser-
vations and measurements; 

(2) Bottom and sub-bottom acoustic 
profiling or imaging without the use of 
explosives; 

(3) Mineral sampling of a limited na-
ture such as those using either core, 
grab or basket samplers; 

(4) Water and biotic sampling, if the 
sampling does not adversely affect 
shellfish beds, marine mammals, or an 
endangered species, or if permitted by 
the National Marine Fisheries Service 
or another Federal agency; 

(5) Meteorological observations and 
measurements, including the setting of 
instruments; 

(6) Hydrographic and oceanographic 
observations and measurements, in-
cluding the setting of instruments; 

(7) Sampling by box core, small di-
ameter core or grab sampler, to deter-
mine seabed geological or geotechnical 
properties; 

(8) Television and still photographic 
observation and measurements; 

(9) Shipboard mineral assaying and 
analysis; and 

(10) Positioning systems, including 
bottom transponders and surface and 
subsurface buoys filed in Notices to 
Mariners. 

(b) Activities with potential impact. (1) 
NOAA research has identified at-sea 
testing of recovery equipment and the 
operation of processing test facilities 
as activities which have some potential 
for significant environmental impacts 
during exploration. However, the re-
search has revealed that only the fol-
lowing limited effects are expected to 
have potential for significant adverse 
environmental impact. 

(2) The programmatic EIS’s docu-
ments three at-sea effects of deep sea-
bed mining which cumulatively during 
commercial recovery have the poten-
tial for significant effect. These three 
effects also occur during mining sys-
tem tests that may be conducted under 
a license, but are expected to be insig-
nificant. These include the following: 

(i) Destruction of benthos in and near 
the collector track. Present information 
reflects that the impact from this ef-
fect during mining tests under explo-
ration licenses will be extremely small. 

(ii) Blanketing of benthic fauna and di-
lution of food supply away from mine site 
subareas. The settling of fine sediments 
disturbed by tests under a license of 
scale-model mining systems which sim-
ulate commercial recovery could ad-
versely affect benthic fauna by blan-
keting, diluation of their food supply, 
or both. Because of the anticipated 
slow settling rate of the sediments, the 
affected area could be quite large. How-
ever, research results are insufficient 
to conclude that this will indeed be a 
problem. 

(iii) Surface plume effect on fish larvae. 
The impact of demonstration-scale 
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mining tests during exploration is ex-
pected to be insignificant. 

(3) If processing facilities in the 
United States are planned to be used 
for testing during exploration, NOAA 
also will assess their impacts in the 
site-specific EIS developed for each li-
cense. 

(c) NOAA approach. In making deter-
minations on significant adverse envi-
ronmental effects, the Administrator 
will draw on the above conclusions and 
other findings in NOAA’s pro-
grammatic environmental statement 
and site-specific statements issued in 
accordance with the Act. He will issue 
licenses with terms, conditions and re-
strictions containing, as appropriate, 
environmental protection or mitiga-
tion requirements (pursuant to 
§ 970.518) and monitoring requirements 
(pursuant to § 970.522). The focus of 
NOAA’s environmental efforts will be 
on environmental research and on 
monitoring during mining tests to ac-
quire more information on the environ-
mental effects of deep seabed mining. If 
these efforts reveal that modification 
is required to protect the quality of the 
environment, NOAA then may modify 
terms, conditions and restrictions pur-
suant to § 970.512. 

§ 970.702 Monitoring and mitigation of 
environmental effects. 

(a) Monitoring. If an application is de-
termined to be otherwise acceptable, 
the Administrator will specify an envi-
ronmental monitoring plan as part of 
the terms, conditions and restrictions 
developed for each license. The plan 
will be based on the monotoring plan 
proposed by the applicant and reviewed 
by NOAA for completeness, accuracy 
and statistical reliability. This moni-
toring strategy will be devised to in-
sure that the exploration activities do 
not deviate significantly from the ap-
proved exploration plan and to deter-
mine if the assessment of the plan’s ac-
ceptability was sound. The monitoring 
plan, among other things, will include 
monitoring environmental parameters 
relating to verficiation of NOAA’s find-
ings concerning potential impacts, but 
relating mainly to the three unresolved 
concerns with the potential for signifi-
cant environmental effect, as identified 
in § 970.701(b)(2). NOAA has developed a 

technical guidance document, which 
includes parameters pertaining to the 
upper and lower water column and 
operational aspects, which document 
will provide assistance in developing 
monitoring plans in consultation with 
applicants. 

(b) Mitigation. Monitoring and contin-
ued research may develop information 
on future needs for mitigating environ-
mental effects. If such needs are identi-
fied, terms, conditions and restrictions 
can be modified appropriately. 

Subpart H—Safety of Life and 
Property at Sea 

§ 970.800 General. 
The Act contains requirements, in 

the context of several decisions, that 
relate to assuring the safety of life and 
property at sea. For instance, before 
the Administrator may issue a license, 
section 105(a)(5) of the Act requires 
that he find that the proposed explo-
ration will not pose an inordinate 
threat to the safety of life and property 
at sea. Also, under section 112(a) of the 
Act the Coast Guard, in consultation 
with NOAA, must require in any li-
cense or permit issued under the Act, 
in conformity with principles of inter-
national law, that vessels documented 
in the United States and used in activi-
ties authorized under the license com-
ply with conditions regarding the de-
sign, construction, alteration, repair, 
equipment, operation, manning and 
maintenance relating to vessel and 
crew safety and the safety of life and 
property at sea. In addition, under sec-
tion 105(c)(1)(B) of the Act, the Admin-
istrator may modify terms, conditions 
and restrictions for a license if re-
quired to promote the safety of life and 
property at sea. 

[46 FR 45909, Sept. 15, 1981] 

§ 970.801 Criteria for safety of life and 
property at sea. 

Response to the safety at sea require-
ments in essence will involve vessel in-
spection requirements. These inspec-
tion requirements may be identified by 
reference to present laws and regula-
tions. The primary inspection statutes 
pertaining to United States flag vessels 
are: 46 U.S.C. 86 (Loadlines); 46 U.S.C. 
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395 (Inspection of seagoing barges over 
100 gross tons); 46 U.S.C. 367 (Inspection 
of sea-going motor vessels over 300 
gross tons); and 46 U.S.C. 404 (Inspec-
tion of vessels above 15 gross tons car-
rying freight for hire). All United 
States flag vessels will be required to 
meet existing regulatory requirements 
applicable to such vessels. This in-
cludes the requirement for a current 
valid Coast Guard Certificate of Inspec-
tion, as specified in § 970.205. Being 
United States flag, these vessels will be 
under United States jurisdiction on the 
high seas and subject to domestic en-
forcement procedures. With respect to 
foreign flag vessels, the SOLAS 74 or 
SOLAS 60 certificate requirements or 
alternative IACS requirements, as 
specified in § 970.205, apply. 

[46 FR 45909, Sept. 15, 1981] 

Subpart I—Miscellaneous 

§ 970.900 Other applicable regulations. 

The regulations in subparts H, I and 
J of 15 CFR part 971 are consolidated 
regulations and are applicable both to 
licenses under this part and to permits 
under 15 CFR part 971. The regulations 
in subparts H, I and J of part 971 gov-
ern records to be maintained and infor-
mation to be submitted by licensees 
and permittees, public disclosure of 
documents received by NOAA, relin-
quishment and surrender of licenses 
and permits, amendment of regula-
tions, competition of time, uniform 
hearing procedures, and enforcement 
under the Act. 

[54 FR 548, Jan. 6, 1989] 

Subparts J–W [Reserved] 

Subpart X—Pre-enactment 
Exploration 

§ 970.2401 Definitions. 

(a) Engage in exploration means: 
(1) To cause or authorize exploration 

to occur, including but not limited to a 
person’s actions as a sponsor, principal, 
or purchaser of exploration services; or 

(2) To conduct exploration on behalf 
of a person described in paragraph 
(a)(1) of this section. 

(b) [Reserved] 

[45 FR 76662, Nov. 20, 1980, as amended at 47 
FR 5966, Feb. 9, 1982] 

§ 970.2402 Notice of pre-enactment ex-
ploration. 

(a) General. NOAA encourages any 
United States citizen who engaged in 
exploration for deep seabed hard min-
eral resources before June 28, 1980, to 
file not later than February 1, 1981, a 
written notice with the Administrator, 
in care of: The Director, Office of 
Ocean Minerals and Energy, National 
Oceanic and Atmospheric Administra-
tion, Department of Commerce, Page 
Building 1, Suite 410, 2001 Wisconsin 
Avenue, NW., Washington, DC 20235. 
Such notice shall not constitute an ap-
plication for a license or permit and 
shall not confer or confirm any pri-
ority of right to any site. 

(b) Content of pre-enactment explo-
ration Notice. If a notice of exploration 
commenced prior to June 28, 1980, is 
filed pursuant to paragraph (a) it 
should be in writing and include the 
following: 

(1) Names, addresses, and telephone 
numbers of the United States citizens 
responsible for exploration operations 
to whom notices and orders are to be 
delivered; 

(2) A description of the citizen or 
citizens engaging in such exploration 
including: 

(i) Whether the citizen is a natural 
person, partnership, corporation, joint 
venture, or other form of association; 

(ii) The state of incorporation of 
state in which the partnership or other 
business entity is registered; 

(iii) The name of registered agent 
and places of business; 

(iv) Certification of essential and 
non-proprietary provisions in articles 
of incorporation, charter, or articles of 
association; and 

(v) Membership of the association, 
partnership, or joint venture, including 
information about the participation of 
partners and joint venturers, and/or 
ownership of stock. 

(3) A general description of the explo-
ration activities conducted prior to 
June 28, 1980, including: 

(i) The approximate date that the cit-
izen, or predecessor in interest, com-
menced exploration activities; 
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(ii) A general estimate of expendi-
tures made on the exploration program 
prior to June 28, 1980; 

(iii) A statement of whether the cit-
izen intends to file an application for 
an exploration license pursuant to sec-
tion 101(b)(1)(A) of the Act after NOAA 
issues regulations implementing sec-
tion 103(a) of the Act; and 

(iv) A statement of whether the cit-
izen intends to continue to engage in 
exploration as allowed by section 101(b) 
of the Act, pending a final determina-
tion on his application for an explo-
ration license. 

(c) Exclusion of location information. 
The information submitted in the no-
tice of pre-enactment exploration re-
quired by this section shall not include 
the location of past or future explo-
ration or prospective mine sites. 

[45 FR 76662, Nov. 20, 1980] 

Subpart Y—Pre-license Exploration 

SOURCE: 45 FR 76662, Nov. 20, 1980, unless 
otherwise noted. 

§ 970.2501 Notice of pre-license explo-
ration voyages. 

(a) General. Any United States citizen 
who schedules an exploration voyage to 
begin after November 20, 1980 shall file 
written notice with the Administrator 
which sets out: 

(1) The name, address and telephone 
number of the citizen; 

(2) The anticipated date of com-
mencement of the voyage and its 
planned duration; 

(3) The exploration activities to be 
carried out on the voyage, including a 
general description of the equipment 
and methods to be used, and an esti-
mate of the anticipated extent of sea-
bed disturbance and effluent discharge; 
and 

(4) If the U.S. citizen has not filed a 
notice of pre-enactment exploration in 
accordance with § 970.2402, the informa-
tion specified in § 970.2402(b). 

(b) When and where to file Notice of fu-
ture exploration—(1) When. (i) Except as 
allowed in paragraph (b)(2) of this sec-
tion, the notice required by paragraph 
(a) of this section must be filed not 
later than 45 days prior to the date on 

which the exploration voyage is sched-
uled to begin. 

(ii) With respect to filing of the infor-
mation referred to in paragraph (a)(4) 
of this section, the filing dates speci-
fied in paragraph (b) of this section 
shall prevail over the date specified in 
§ 970.2402(a). 

(2) Exception. If an exploration voy-
age is scheduled to begin before Janu-
ary 5, 1981, the notice required by para-
graph (a) of this section must be filed 
on or before December 22, 1980. 

(3) Where. The notice required by 
paragraph (a) of this section must be 
filed in writing with the Adminis-
trator, at the address specified in 
§ 970.2402(a) of this part. 

§ 970.2502 Post voyage report. 

Within 30 days of the conclusion of 
each exploration voyage, the United 
States citizen engaging in the voyage 
shall submit to NOAA a report con-
taining any environmental data or in-
formation obtained during that voyage. 

§ 970.2503 Suspension of exploration 
activities. 

(a) The Administrator may issue an 
emergency order, either in writing or 
orally with written confirmation, re-
quiring the immediate suspension of 
exploration activities or any particular 
exploration activity when, in his judg-
ment, immediate suspension of such 
activity or activities is necessary to 
prevent a significant adverse effect on 
the environment. Upon receipt of no-
tice of the emergency order, the United 
States citizen engaged in the explo-
ration shall immediately cease the ac-
tivity that is the subject of the emer-
gency order. During any suspension 
NOAA will consult with the citizen en-
gaged in the activity suspended con-
cerning appropriate measures to re-
move the cause of suspension. A sus-
pension may be rescinded at any time 
by written notice from the Adminis-
trator upon presentation of satisfac-
tory evidence by the citizen that the 
activity will no longer threaten a sig-
nificant adverse effect on the environ-
ment. 

(b) [Reserved] 
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Subpart Z—Miscellaneous 
§ 970.2601 Additional information. 

Any United States citizen filing no-
tice under § 970.2402 or § 970.2501 of this 
part shall provide such additional in-
formation as the Administrator may 
require as necessary and appropriate to 
implement section 101 of the Act. 

[45 FR 76662, Nov. 20, 1980] 

PART 971—DEEP SEABED MINING 
REGULATIONS FOR COMMER-
CIAL RECOVERY PERMITS 

Subpart A—General 

Sec. 
971.100 Purpose. 
971.101 Definitions. 
971.102 Nature of permits. 
971.103 Prohibited activities and restric-

tions. 
971.104 OMB control number. 

Subpart B—Applications 

971.200 General. 

CONTENTS 

971.201 Statement of financial resources. 
971.202 Statement of technological experi-

ence and capabilities. 
971.203 Commercial recovery plan. 
971.204 Environmental and use conflict 

analysis. 
971.205 Vessel safety and documentation. 
971.206 Statement of ownership. 
971.207 Antitrust information. 
971.208 Fee. 
971.209 Processing outside the United 

States. 

PROCEDURES 

971.210 Determination whether application 
is complete for further processing. 

971.211 Consultation and cooperation with 
Federal agencies. 

971.212 Public notice, hearing and comment. 
971.213 Amendment to an application. 
971.214 Consolidated license and permit pro-

cedures. [Reserved] 

Subpart C—Certification of Applications 

971.300 General. 
971.301 Required findings. 
971.302 Denial of certification. 
971.303 Notice of certification. 

Subpart D—Issuance/Transfer: Terms, 
Conditions and Restrictions 

971.400 General. 

ISSUANCE/TRANSFER, MODIFICATION/REVISION; 
SUSPENSION/REVOCATION 

971.401 Proposal to issue or transfer and 
proposed terms, conditions and restric-
tions. 

971.402 Consultation and cooperation with 
Federal and State agencies. 

971.403 Freedom of the high seas. 
971.404 International obligations of the 

United States. 
971.405 Breach of international peace and 

security involving armed conflict. 
971.406 Environmental effects. 
971.407 Safety at sea. 
971.408 Processing outside the United 

States. 
971.409 Denial of issuance or transfer. 
971.410 Notice of issuance or transfer. 
971.411 Objections to terms, conditions and 

restrictions. 
971.412 Changes in permits and permit 

terms, conditions, and restrictions. 
971.413 Revision of a permit. 
971.414 Modification of permit terms, condi-

tions, and restrictions. 
971.415 Duration of a permit. 
971.416 Approval of permit transfers. 
971.417 Suspension or modification of activi-

ties; suspension or revocation of permits. 

TERMS, CONDITIONS AND RESTRICTIONS 

971.418 Diligence requirements. 
971.419 Environmental protection require-

ments. 
971.420 Resource conservation requirements. 
971.421 Freedom of the high seas require-

ments. 
971.422 Safety at sea requirements. 
971.423 Best available technology. 
971.424 Monitoring requirements. 
971.425 Changes of circumstances. 
971.426 Annual report and records mainte-

nance. 
971.427 Processing outside the United 

States. 
971.428 Other necessary permits. 
971.429 Special terms, conditions and re-

strictions. 
971.430 Other Federal requirements. 

Subpart E—Resource Development 

971.500 General. 
971.501 Resource assessment, recovery plan, 

and logical mining unit. 
971.502 Conservation of resources. 
971.503 Diligent commercial recovery. 

Subpart F—Environmental Effects 

971.600 General. 
971.601 Environmental requirements. 
971.602 Significant adverse environmental 

effects. 
971.603 At-sea monitoring. 
971.604 Best available technologies (BAT) 

and mitigation. 
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971.605 Stable References Areas. [Reserved] 
971.606 Onshore information. 

Subpart G—Safety of Life and Property at 
Sea 

971.700 General. 
971.701 Criteria for safety of life and prop-

erty at sea. 

Subpart H—Miscellaneous 

971.800 General. 
971.801 Records to be maintained and infor-

mation to be submitted by licensees and 
permittees. 

971.802 Public disclosure of documents re-
ceived by NOAA. 

971.803 Relinquishment and surrender of li-
censes and permits. 

971.804 Amendment to regulations for con-
servation, protection of the environment, 
and safety of life and property at sea. 

971.805 Computation of time. 

Subpart I—Uniform Procedures 

971.900 Applicability. 
971.901 Formal hearing procedures. 

Subpart J—Enforcement 

971.1000 General. 
971.1001 Assessment procedure. 
971.1002 Hearing and appeal procedures. 
971.1003 License and permit sanctions. 
971.1004 Remission or mitigation of forfeit-

ures. 
971.1005 Observers. 
971.1006 Proprietary enforcement informa-

tion. 
971.1007 Advance notice of civil actions. 

AUTHORITY: 30 U.S.C. 1401 et seq. 

SOURCE: 54 FR 525, Jan. 6, 1989, unless oth-
erwise noted. 

Subpart A—General 

§ 971.100 Purpose. 

The purpose of this part is to imple-
ment the responsibilities and authori-
ties of the Administrator of the Na-
tional Oceanic and Atmospheric Ad-
ministration (NOAA) pursuant to Pub-
lic Law 96–283, the Deep Seabed Hard 
Mineral Resources Act (the Act), to 
issue to eligible United States citizens 
permits for the commercial recovery of 
deep seabed hard minerals. 

§ 971.101 Definitions. 

For purposes of this part, the term 

(a) Act means the Deep Seabed Hard 
Mineral Resources Act (Pub. L. 96–283; 
94 Stat. 553; 30 U.S.C. 1401 et seq.); 

(b) Administrator means the Adminis-
trator of the National Oceanic and At-
mospheric Administration, or the Ad-
ministrator’s designee; 

(c) Affected State means any State 
with a coastal zone management pro-
gram approved under Section 306 of the 
Coastal Zone Management Act, as 
amended, where coastal zone land and 
water uses are affected by the issuance 
of a commercial recovery permit under 
the provisions of the Act or this part; 

(d) Applicant means an applicant for a 
commercial recovery permit pursuant 
to the Act and this part; as used in sub-
parts H, I and J of this part, ‘‘appli-
cant’’ also means an applicant for an 
exploration license pursuant to the Act 
and part 970 of the title. ‘‘Applicant’’ 
also means a proposed permit trans-
feree; 

(e) Commercial recovery means— 
(1) Any activity engaged in at sea to 

recover any hard mineral resource at a 
substantial rate for the primary pur-
pose of marketing or commercially 
using such resource to earn a net prof-
it, whether or not such net profit is ac-
tually earned; 

(2) If such recovered hard mineral re-
source will be processed at sea, such 
processing; and 

(3) If the waste of such activity to re-
cover any hard mineral resource, or of 
such processing at sea, will be disposed 
of at sea, such disposal; 

(f) Continental Shelf means— 
(1) The seabed and subsoil of the sub-

marine areas adjacent to the coast, but 
outside the area of the territorial sea, 
to a depth of 200 meters or, beyond that 
limit to where the depth of the 
superjacent waters admits of the ex-
ploitation of the natural resources of 
such submarine area; and 

(2) The seabed and subsoil of similar 
submarine areas adjacent to the coast 
of islands; 

(g) Controlling interest, for purposes of 
paragraph (v)(3) of this section, means 
a direct or indirect legal or beneficial 
interest in or influence over another 
person arising through ownership of 
capital stock, interlocking directorates 
or officers, contractual relations, or 
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other similar means, which substan-
tially affect the independent business 
behavior of such person; 

(h) Deep seabed means the seabed, and 
the subsoil thereof to a depth of ten 
meters, lying seaward of and outside— 

(1) The Continental Shelf of any na-
tion; and 

(2) Any area of national resource ju-
risdiction of any foreign nation, if such 
area extends beyond the Continental 
Shelf of such nation and such jurisdic-
tion is recognized by the United States; 

(i) Environment or environmental as 
used in the definitions of ‘‘irreparable 
harm’’ and ‘‘significant adverse envi-
ronmental effect’’ means or pertains to 
the deep seabed and ocean waters lying 
at and within the permit area, and in 
surrounding areas including transpor-
tation corridors to the extent that 
they might be affected by the commer-
cial recovery activities, and the living 
and non-living resources of those areas; 

(j) Exploration means— 
(1) Any at-sea observation and eval-

uation activity which has, as its objec-
tive, the establishment and docu-
mentation of— 

(i) The nature, shape, concentration, 
location, and tenor of a hard mineral 
resource; and 

(ii) The environmental, technical, 
and other appropriate factors which 
must be taken into account to achieve 
commercial recovery; and 

(2) The taking from the deep seabed 
of such quantities of any hard mineral 
resource as are necessary for the de-
sign, fabrication and testing of equip-
ment which is intended to be used in 
the commercial recovery and proc-
essing of such resource; 

(k) Hard mineral resource means any 
deposit or accretion on, or just below, 
the surface of the deep seabed of nod-
ules which include one or more min-
erals, at least one of which is man-
ganese, nickel, cobalt, or copper; 

(l) Irreparable harm means significant 
undesirable effects to the environment 
occurring after the date of the permit 
issuance which will not be reversed 
after cessation or modification of the 
activities authorized under the permit; 

(m) Licensee means the holder of a li-
cense issued under NOAA regulations 
to engage in exploration; 

(n) NOAA means the National Oce-
anic and Atmospheric Administration; 

(o) Permittee means the holder of a 
permit issued or transferred under this 
part to engage in commercial recovery; 

(p) Person means any United States 
citizen, any individual, and any cor-
poration, partnership, joint venture, 
association, or other entity organized 
or existing under the laws of any na-
tion; 

(q) Reciprocating state means any for-
eign nation designated as such by the 
Administrator under section 118 of the 
Act; 

(r) Recovery plan or commercial recov-
ery plan means the plan submitted by 
an applicant for a commercial recovery 
permit pursuant to § 971.203; 

(s) Significant adverse environmental 
effect means: (1) Important adverse 
changes in ecosystem diversity, pro-
ductivity, or stability of the biological 
communities within the environment; 
(2) threat to human health through di-
rect exposure to pollutants or through 
consumption of exposed aquatic orga-
nisms; or (3) important loss of aes-
thetic, recreational, scientific or eco-
nomic values; 

(t) State agency means the agency re-
sponsible for implementing the respon-
sibilities of section 306(c)(5) under the 
Coastal Zone Management Act, as 
amended, and 15 CFR part 930; 

(u) United States means the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, Amer-
ican Samoa, the United States Virgin 
Islands, Guam, and any other Common-
wealth, territory, or possession of the 
United States; and 

(v) United States citizen means— 
(1) Any individual who is a citizen of 

the United States; 
(2) Any corporation, partnership, 

joint venture, association, or other en-
tity organized or existing under the 
laws of any of the United States; and 

(3) Any corporation, partnership, 
joint venture, association, or other en-
tity (whether organized or existing 
under the laws of any of the United 
States or a foreign nation) if the con-
trolling interest in such entity is held 
by an individual or entity described in 
paragraph (v)(1) or (v)(2). 
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§ 971.102 Nature of permits. 

(a) A permit issued under this part 
authorizes the holder thereof to engage 
in commercial recovery within a spe-
cific portion of the sea floor consistent 
with the provisions of the Act and this 
part and consistent with the specific 
terms, conditions, and restrictions 
(TCRs) applied to the permit by the 
Administrator. 

(b) A permit issued under this part is 
exclusive with respect to the holder 
thereof as against any other United 
States citizen or any citizen, national 
or governmental agency of, or any 
legal entity organized or existing under 
the laws of, any reciprocating state. 

(c) A valid existing license under 15 
CFR part 970 will entitle the holder, if 
otherwise eligible under the provisions 
of the Act and implementing regula-
tions, to a permit for commercial re-
covery from an area selected from 
within the license area. Such a permit 
will recognize the right of the holder to 
recover hard mineral resources, and to 
own, tranport, use, and sell hard min-
eral resources recovered under the per-
mit and in accordance with the re-
quirements of the Act and this part. 

§ 971.103 Prohibited activities and re-
strictions. 

(a) Prohibited activities and exceptions. 
(1) No United States citizen may en-
gage in any commercial recovery un-
less authorized to do so under— 

(i) A permit issued pursuant to the 
Act and implementing regulations; 

(ii) A license, permit or equivalent 
authorization issued by a reciprocating 
state; or 

(iii) An international agreement 
which is in force with respect to the 
United States. 

(2) The prohibitions of paragraph 
(a)(1) of this section do not apply to 
any of the following activities: 

(i) Scientific research, including that 
concerning hard mineral resources; 

(ii) Mapping, or the taking of any 
geophysical, geochemical, oceano-
graphic, or atmospheric measurements 
or random bottom samplings of the 
deep seabed, if such taking does not 
significantly alter the surface or sub-
surface of the seabed or significantly 
affect the environment; 

(iii) The design, construction, or test-
ing of equipment and facilities which 
will or may be used for exploration or 
commercial recovery, if such design, 
construction or testing is conducted 
onshore, or does not involve the recov-
ery of any but incidental hard mineral 
resources; 

(iv) The furnishing of machinery, 
products, supplies, services, or mate-
rials for any exploration or commercial 
recovery conducted under a license or 
permit issued under the Act and imple-
menting regulations, a license or per-
mit or equivalent authorization issued 
by a reciprocating state, or any rel-
evant international agreement; and 

(v) Activities, other than exploration 
or commercial recovery activities, of 
the Federal Government. 

(3) No United States citizen may 
interfere or participate in interference 
with any activity conducted by any 
permittee which is authorized to be un-
dertaken under a permit issued by the 
Administrator to a permittee under the 
Act or with any activity conducted by 
the holder of, and authorized to be un-
dertaken under, a license or permit or 
equivalent authorization issued by a 
reciprocating state for the commercial 
recovery of hard mineral resources. For 
purposes of this section, interference 
includes physical interference with ac-
tivities authorized by the Act, this 
part, and a license or permit issued 
pursuant thereto; the filing of a spe-
cious claim in the United States or any 
other nation; and any other activity 
designed to harass, or which has the ef-
fect of harassing, persons conducting 
deep seabed mining activities author-
ized by law. Interference does not in-
clude the exercise of any superior 
rights granted to United States citi-
zens by the Constitution of the United 
States, or any Federal or State law, 
treaty, or agreement or regulation pro-
mulgated pursuant thereto. 

(4) United States citizens shall exer-
cise their rights on the high seas with 
reasonable regard for the interests of 
other states in their exercise of the 
freedoms of the high seas. 

(b) Restrictions on issuance of permits. 
The Administrator will not issue any 
permit— 
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(1) After the date on which any rel-
evant international agreement is rati-
fied by and enters into force with re-
spect to the United States, except to 
the extent that issuance of the permit 
is not inconsistent with that agree-
ment. 

(2) The recovery plan of which, sub-
mitted pursuant to the Act and imple-
menting regulations, would apply to an 
area to which applies, or would conflict 
with: 

(i) Any exploration plan or recovery 
plan submitted with any pending appli-
cation to which priority of right for 
issuance applies under 15 CFR part 970 
or this part; 

(ii) Any exploration plan or recovery 
plan associated with any existing li-
cense or permit; or 

(iii) An equivalent authorization 
which has been issued, or for which for-
mal notice of application has been sub-
mitted, by a reciprocating state prior 
to the filing date of any relevant appli-
cation for licenses or permits pursuant 
to the Act and implementing regula-
tions; 

(3) Authorizing commercial recovery 
within any area of the deep seabed in 
which exploration is authorized under 
a valid existing license if such permit 
is issued to a person other than the li-
censee for such area; 

(4) Which authorizes commercial re-
covery to commence before January 1, 
1988; 

(5) The recovery plan for which ap-
plies to any area of the deep seabed if, 
within the 3-year period before the date 
of application for that permit: 

(i) The applicant therefor surren-
dered or relinquished such area under 
an exploration plan or recovery plan 
associated with a previous license or 
permit issued to such applicant; or 

(ii) A permit previously issued to the 
applicant had an exploration plan or 
recovery plan which applied to such 
area and such license or permit was re-
voked under section 106 of the Act; 

(6) Or approve the transfer of a per-
mit, except to a United States citizen; 
or 

(7) That would authorize commercial 
recovery activities in an area other 
than for which the applicant therefore 
holds a valid exploration license under 
part 970 of this title. 

§ 971.104 OMB control number. 

The information collection require-
ments and reporting and recordkeeping 
requirements contained in this part 
were approved by the Office of Manage-
ment and Budget under control number 
0648–0170. 

Subpart B—Applications 

§ 971.200 General. 

(a) Who may apply; how. Any United 
States citizen holding a valid explo-
ration license may apply to the Admin-
istrator for issuance of a commercial 
recovery permit for all or part of the 
area to which the license applies. Any 
holder of a commercial recovery per-
mit may apply to the Administrator 
for transfer of the permit. Applications 
must be submitted in the form and 
manner described in this subpart. 

(b) Place, form and copies. An applica-
tion for the issuance or transfer of a 
commerical recovery permit must be in 
writing, verified and signed by an au-
thorized officer or other authorized 
representative of the applicant. The ap-
plication and 25 copies thereof must be 
submitted to: 

Ocean Minerals and Energy Division, Office 
of Ocean and Coastal Resource Manage-
ment, National Oceanic and Atmospheric 
Administration, Suite 710, 1825 Connecticut 
Avenue, NW., Washington, DC 20235. 

The Administrator may waive in whole 
or in part, at his discretion, the re-
quirement that 25 copies of an applica-
tion be filed with NOAA. 

(c) General contents. The application 
must contain a proposed commerical 
recovery plan and the financial, tech-
nical, environmental and other infor-
mation specified in this part, which in 
total are necessary for the Adminis-
trator to make the determinations re-
quired by the Act and this part. Al-
though the ultimate standards for de-
terminations under these rules are 
identical for both transferees and origi-
nal preexisting licensees, NOAA antici-
pates that applicants who are trans-
ferees will have to supply more infor-
mation with the application than li-
censees will [see subsection (e) in this 
section]. 
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(d) Identification of requirements. Each 
portion of the application should iden-
tify the requirements of this part to 
which it responds. 

(e) Information previously submitted in 
connection with an exploration license. 
Information previously submitted as 
part of an exploration license applica-
tion, as well as information submitted 
during the course of license activities 
(such as data included in annual re-
ports to NOAA), may be incorporated 
in the commercial recovery permit ap-
plication by reference. 

(f) Request for confidential treatment of 
information. If an applicant wishes to 
have any information in its application 
not be subject to public disclosure, it 
must so request, at the time of submit-
ting the information, pursuant to 
§ 971.802 which will govern disposition 
of the request. 

(g) Pre-application consultation. The 
Administrator will make NOAA staff 
available to potential applicants for 
pre-application consultations on how 
to respond to the provisions of this 
part. In appropriate circumstances, the 
Administrator will provide written 
confirmation to the applicant of oral 
guidance resulting from such consulta-
tions. Such consultation is required for 
the purpose of § 971.207. The applicant is 
encouraged to consult with affected 
States as early as is practicable [see 
also §§ 971.213 and 971.606(b)]. 

(h) Compliance with Federal consist-
ency requirements. An applicant for a 
commercial recovery permit must com-
ply with all necessary requirements, 
including procedures, pursuant to 15 
CFR part 930, subpart D. Applications 
and other necessary data and informa-
tion must be transmitted to the des-
ignated State agency as prescribed 
under 15 CFR 930.50. 

CONTENTS 

§ 971.201 Statement of financial re-
sources. 

(a) General. The application must 
contain information sufficient to dem-
onstrate to the Administrator pursuant 
to § 971.301 that, upon issuance or trans-
fer of the permit, the applicant will 
have access to the financial resources 
to carry out, in accordance with this 
part, the commercial recovery program 

set forth in the applicant’s commercial 
recovery plan. 

(b) Specific. In particular, the infor-
mation on financial resources is ex-
pected to be general in nature but must 
include the likely sources and timing 
of funds to meet the applicant’s sched-
uled expenditures in the recovery plan. 
These sources may include cash flow, 
reserves, and outside funding. 

§ 971.202 Statement of technological 
experience and capabilities. 

(a) General. The application must 
contain information sufficient to dem-
onstrate to the Administrator pursuant 
to § 971.301 that, upon issuance or trans-
fer of the permit, the applicant will 
have the technological capability to 
carry out, in accordance with the regu-
lations contained in this part, the com-
mercial recovery program set out in 
the applicant’s commercial recovery 
plan. 

(b) Specific. In particular, the infor-
mation submitted pursuant to this sec-
tion must describe the equipment, 
knowledge, and skills the applicant 
possesses, or to which it can dem-
onstrate access [see § 971.200(e)]. The in-
formation must include: 

(1) A description of the technology or 
the equipment and methods to be used 
by the applicant in carrying out each 
step in the mining process, including 
nodule collection, retrieval, transfer to 
ship, environmental monitoring, trans-
port to processing facilities, nodule 
processing, waste disposal and compli-
ance with applicable water quality 
standards. The description must in-
clude: 

(i) An analysis of the performance of 
experimental systems, sub-systems, or 
analogous machinery; 

(ii) The rationale for extrapolating 
from test results to commercial min-
ing. The more test data offered with 
the application the less analysis will be 
expected; and 

(iii) Anticipated system reliability 
within the context of anticipated pro-
duction time lost through equipment 
failure. 

(2) A functional description of the 
types of technical persons on whom the 
applicant will rely to operate its equip-
ment. 
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§ 971.203 Commercial recovery plan. 
(a) General. The application must in-

clude a proposed commercial recovery 
plan which describes the applicant’s 
projected commercial recovery activi-
ties, in a general way, for the twenty 
year period to be covered by the pro-
posed permit. Although preliminary 
and subject to change, the plan must 
be more detailed for that portion of the 
permit term leading up to the initi-
ation of commercial recovery. The plan 
must include sufficient information for 
the Administrator, pursuant to this 
part, to make the necessary determina-
tions pertaining to the certification 
and issuance or transfer of a permit 
and to the development and enforce-
ment of the TCRs for a permit. 

(b) Specific. The plan must include: 
(1) A description of the activities pro-

posed to be carried out during the pe-
riod of the permit; 

(2) The intended schedule of commer-
cial recovery (see ‘‘Diligent commer-
cial recovery,’’ § 971.503); 

(3) Environmental safeguards and 
monitoring systems, which must take 
into account requirements under sub-
part F of this part, including best 
available technologies (BAT) (§ 971.604) 
and monitoring (§ 971.603); 

(4) Details of the area or areas pro-
posed for commercial recovery, which 
meet requirements for diligence 
(§ 971.503) and conservation of resources 
pursuant to subpart E (especially 
§ 971.502); 

(5) A resource assessment of the area 
or areas proposed for commercial re-
covery which meets the requirements 
for resource assessment and logical 
mining unit (§ 971.501); 

(6) A description of the methods and 
technology to be used for commercial 
recovery and processing (see 
§ 971.202(b)(1)); and 

(7) The methods to be used for dis-
posal of wastes from recovery and proc-
essing, including the areas for disposal 
and identification of any toxic sub-
stances in wastes. 

§ 971.204 Environmental and use con-
flict analysis. 

(a) Environmental information submis-
sion. The application must be sup-
ported by sufficient marine environ-
mental information for the Adminis-

trator to prepare an environmental im-
pact statement (EIS) on the proposed 
mining activities, and to determine the 
appropriate permit TCRs based on en-
vironmental characteristics of the re-
quested minesite. The Administrator 
may require the submission of addi-
tional data, in the event he determines 
that the basis for a suitable EIS, or a 
determination of appropriate TCRs, is 
not available. 

(b)(1) In preparing the EIS, the Ad-
ministrator will attempt to charac-
terize the environment in such a way 
as to provide a basis for judging the po-
tential for significant adverse effects 
or irreparable harm triggered by com-
mercial mining (see subpart F). In 
compiling these data, the Adminis-
trator will utilize existing information 
including the relevant license EIS, ad-
ditional exploration data acquired by 
the applicant, and other data in the 
public domain. 

(2) The EIS must present adequate 
physical, chemical, and biological in-
formation for the permit area. If the 
permit area lies within the area of 
NOAA’s Deep Ocean Mining Environ-
mental Study (DOMES), the param-
eters listed in NOAA’s Technical Guid-
ance Document pertaining to the upper 
and lower water column should be in-
cluded. Specifically, these parameters 
include: 

(i) Upper water column— 

Nutrients 
Endangered species 
Salinity, temperature, density 
Currents. 

(ii) Lower water column and 
seafloor— 

Currents 
Suspended particulate matter dispersion 
Sediment characteristics (mineralogy, par-

ticle size, shape and density, and water 
content) 

Topography 
Benthos. 

(3) For a permit area outside the 
DOMES area, the applicant is encour-
aged to consult with NOAA at the ear-
liest opportunity in order to determine 
the specific parameters to be measured 
based on the location and specific envi-
ronmental characteristics of the per-
mit area. The Administrator, in con-
sultation with the Administrator of 
the Environmental Protection Agency 
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and with the assistance of other appro-
priate Federal agencies, may deter-
mine that a programmatic EIS is re-
quired for any new area. 

(c) The application must include a 
monitoring plan for test mining and at- 
sea commercial recovery activities 
which meets the objectives and re-
quirements of § 971.603. 

(d) Use conflict analysis. The applica-
tion must include information known 
to the applicant on other uses of the 
proposed mining area to support the 
Administrator’s determination regard-
ing potential use conflicts between 
commercial mining activities and 
those activities of other nations or of 
other U.S. citizens. 

(e) Onshore information. Because of 
NEPA requirements, the Administrator 
must include in the EIS on the pro-
posed permit the complete spectrum of 
activities resulting from the issuance 
of a permit. Therefore, onshore infor-
mation including the location and op-
eration of nodule processing facilities 
must be submitted with the application 
in accordance with the details in 
§ 971.606. 

§ 971.205 Vessel safety and documenta-
tion. 

In order to provide a basis for the 
necessary determinations with respect 
to the safety of life and property at 
sea, pursuant to § 971.407, § 971.422 and 
Subpart G of this part, the application 
must contain the following informa-
tion for vessels used in commercial re-
covery, except for those vessels under 
300 gross tons which are engaged in 
oceanographic research: 

(a) U.S. flag vessel. All mining ships 
and at least one of the transport ships 
used by each permittee must be docu-
mented under the laws of the United 
States. To the extent that the appli-
cant knows which United States flag 
vessels it will use, it must include with 
its application copies of the vessels’ 
current valid Coast Guard Certificates 
of Inspection. 

(b) Foreign flag vessels. To the extent 
that the applicant knows which foreign 
flag vessel(s) it will be using for other 
purposes, the application must include 
evidence of the following: 

(1) That any foreign flag vessel whose 
flag state is party to the International 

Convention for the Safety of Life at 
Sea, 1974 (SOLAS 74) possesses current 
valid SOLAS 74 certificates; 

(2) That any foreign flag vessel whose 
flag state is not party to SOLAS 74 but 
is party to the International Conven-
tion for the Safety of Life at Sea, 1960 
(SOLAS 60) possesses current valid 
SOLAS 60 certificates; and 

(3) That any foreign flag vessel whose 
flag state is not a party to either 
SOLAS 74 or SOLAS 60 meets all appli-
cable structural and safety require-
ments contained in the published rules 
of a member of the International Asso-
ciation of Classification Societies 
(IACS). 

(c) Supplemental certificates. If the ap-
plicant does not know at the time of 
submitting an application which ves-
sels it will be using, it must submit the 
applicable certification for each vessel 
before the cruise on which it will be 
used. 

§ 971.206 Statement of ownership. 

(a) General. The application must in-
clude sufficient information to dem-
onstrate that the applicant is a United 
States citizen. 

(b) Specific. In particular, the applica-
tion must include: 

(1) Name, address, and telephone 
number of the United States citizen re-
sponsible for commercial recovery op-
erations; 

(2) A description of the citizen or 
citizens engaging in commercial recov-
ery, including: 

(i) Whether the citizen is a natural 
person, partnership, corporation, joint 
venture, or other form of association; 

(ii) The state of incorporation or 
state in which the partnership or other 
business entity is registered; 

(iii) The name and place of business 
of the registered agent or equivalent 
representative to whom notices and or-
ders are to be delivered; 

(iv) Copies of all essential and non-
proprietary provisions in articles of in-
corporation, charter or articles of asso-
ciation; and 

(v) The name of each member of the 
association, partnership, or joint ven-
ture, including information about the 
participation and/or ownership of stock 
of each partner or joint venturer. 
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§ 971.207 Antitrust information. 
In order to support the antitrust re-

view referenced in § 971.211, the applica-
tion must contain information suffi-
cient, in the applicant’s view and based 
on preapplication consultations pursu-
ant to § 971.200(g), to identify the appli-
cant and describe any significant exist-
ing market share it has with respect to 
the mining or marketing of the metals 
proposed to be recovered under the per-
mit. 

§ 971.208 Fee. 
(a) General. Section 104 of the Act 

provides that no application for the 
issuance or transfer of a permit will be 
certified unless the applicant pays to 
NOAA an administrative fee which re-
flects the reasonable administrative 
costs incurred in reviewing and proc-
essing the application. 

(b) Amount. A fee payment of $100,000, 
payable to the National Oceanic and 
Atmospheric Administration, Depart-
ment of Commerce, must accompany 
each application. If the administrative 
costs of reviewing and processing the 
application are significantly less than 
or in excess of $100,000, the Adminis-
trator, after determining the amount 
of the under- or over-charge, as appli-
cable, will refund the difference or re-
quire the applicant to pay the addi-
tional amount before issuance or trans-
fer of the permit. In the case of an ap-
plication for transfer of a permit to, or 
for a significant change to a permit 
held by, an entity which has previously 
been found qualified for a permit, the 
Administrator may reduce the fee in 
advance by an appropriate amount 
which reflects costs avoided by reli-
ance on previous findings made in rela-
tion to the proposed transferee. 

§ 971.209 Processing outside the 
United States. 

(a) Except as provided in this section 
and § 971.408, the processing of hard 
minerals recovered pursuant to a per-
mit shall be conducted within the U.S., 
provided that the President or his des-
ignee does not determine that this re-
striction contravenes the overriding 
national interests of the United States. 

(b) If foreign processing is proposed, 
the applicant shall submit a justifica-
tion demonstrating the basis for a find-

ing pursuant to § 971.408(a)(1). The jus-
tification shall include an analysis of 
each factor which the applicant con-
siders essential to its conclusion that 
processing at a site within the U.S. is 
not economically viable. 

(c) If the Administrator determines 
that the justification provided by the 
applicant is insufficient, or if the Ad-
ministrator receives during the public 
comment or hearing period what the 
Administrator determines to be a seri-
ous alternative U.S. processing site 
proposal, the Administrator may re-
quire the applicant to supply, within a 
specified reasonable time, additional 
information relevant to the 
§ 971.408(a)(1) finding. 

(d) The applicant must include in its 
application satisfactory assurances 
that such resources after processing, to 
the extent of the permittee’s ownership 
therein, will be returned to the United 
States for domestic use if the Adminis-
trator determines pursuant to § 971.408 
that the national interest necessitates 
such return. Assurances must include 
proposed arrangements with the host 
country. 

PROCEDURES 

§ 971.210 Determination whether ap-
plication is complete for further 
processing. 

Upon receipt of an application, the 
Administrator will review it to deter-
mine whether it includes information 
specifically identifiable with and fully 
responsive to each requirement in 
§ 971.201 through § 971.209. The Adminis-
trator will notify the applicant wheth-
er the application is complete within 60 
days after it is received. The notice 
will identify, if applicable, in what re-
spects the application is not complete, 
and will specify the information which 
the applicant must submit in order to 
make it complete, why the additional 
information is necessary, and a reason-
able date by which the application 
must be completed. Application proc-
essing will not begin until the Admin-
istrator determines that the applica-
tion is complete. 

§ 971.211 Consultation and cooperation 
with Federal agencies. 

(a) Promptly after receipt of an ap-
plication that the Administrator has 
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determined pursuant to § 971.210 is com-
plete, the Administrator will distribute 
a copy of the application to every Fed-
eral agency or department which, pur-
suant to section 103(e) of the Act, has 
identified programs or activities with-
in its statutory responsibilities which 
would be affected by the activities pro-
posed in the application (e.g., the De-
partments of State, Transportation, 
Justice, Interior, Defense, Treasury 
and Labor, as well as the Environ-
mental Protection Agency, Federal 
Trade Commission, International 
Trade Administration and National 
Science Foundation). Based on its legal 
responsibilities and authorities, each 
such agency or department may, not 
later than 60 days after it receives a 
copy of the application, recommend 
certification of the application, 
issuance or transfer of the permit, or 
denial of such certification, issuance or 
transfer. The advice or recommenda-
tion by the Attorney General or Fed-
eral Trade Commission on antitrust re-
view, pursuant to section 103(d) of the 
Act, must be submitted within 90 days 
after their receipt of a copy of the ap-
plication. 

(b) NOAA will use this process of con-
sultation and cooperation to facilitate 
necessary Federal decisions on pro-
posed commercial recovery activities, 
pursuant to the mandate of section 
103(e) of the Act to reduce the number 
of separate actions required to satisfy 
Federal agencies’ statutory respon-
sibilities. The Administrator will not 
issue or transfer the permit during the 
90 day period after receipt by the At-
torney General and the Federal Trade 
Commission except upon written con-
firmation of the Attorney General and 
the Federal Trade Commission that 
neither intends to submit further com-
ments or recommendations with re-
spect to the application. 

(c) In any case in which a Federal 
agency or department recommends a 
denial, it must set forth in detail the 
manner in which the application does 
not comply with any law or regulation 
within its area of responsibility and 
how the application may be amended, 
or how TCRs might be added to the 
permit, to assure compliance with such 
law or regulation. 

(d) NOAA will cooperate with such 
agencies and with the applicant with 
the goal of resolving any concerns 
raised and satisfying the statutory re-
sponsibilities of these agencies. 

(e) If the Administrator decides to 
issue or transfer a permit with respect 
to which denial of the issuance or 
transfer has been recommended by the 
Attorney General or the Federal Trade 
Commission, or to issue or transfer a 
permit without imposing TCRs rec-
ommended by the Attorney General or 
the Federal Trade Commission, as ap-
propriate, the Administrator will, be-
fore or at issuance or transfer of the 
permit, notify the Attorney General 
and the Federal Trade Commission of 
the reasons for his decision. 

§ 971.212 Public notice, hearing and 
comment. 

(a) Notice and comments. The Adminis-
trator will publish in the FEDERAL 
REGISTER, for each complete applica-
tion for issuance or transfer of a com-
mercial recovery permit, notice that 
the application has been received. Sub-
ject to § 971.802, interested persons will 
be allowed to examine the materials 
relevant to the application, and will 
have at least 60 days after publication 
of notice to submit written comments 
to the Administrator. 

(b) Hearings. After preparation of the 
draft environmental impact statement 
(EIS) on an application, the Adminis-
trator will hold a public hearing on the 
application and the draft EIS in an ap-
propriate location and may employ ad-
ditional methods he/she deems appro-
priate to inform interested persons 
about each application and to invite 
comments thereon. A hearing will be 
conducted in any State in which a 
processing plant or any of its ancillary 
facilities (such as a marine terminal or 
a waste disposal facility) are proposed 
to be located. 

(c) If the Administrator determines 
there exist one or more specific and 
material factual issues which require 
resolution by formal processes, at least 
one formal hearing will be held in the 
District of Columbia metropolitan area 
in accordance with the provisions of 
Subpart I of this part. The record de-
veloped in any such formal hearing will 
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be part of the basis of the Administra-
tor’s decisions on an application. 

(d) Hearings held pursuant to this 
section and other procedures will be 
consolidated, if practicable, with hear-
ings held and procedures employed by 
other Federal and State agencies. 

§ 971.213 Amendment to an applica-
tion. 

After an application has been sub-
mitted to the Administrator, but be-
fore a determination is made on the 
issuance or transfer of a permit, the 
applicant must submit an amendment 
to the application if there is a signifi-
cant change in the circumstances rep-
resented in the original application 
which affects the requirements of this 
subpart. Applicants should consult 
with NOAA to determine if changes in 
circumstances are sufficiently signifi-
cant to require submission of an 
amendment. The application, as 
amended, would then serve as the basis 
for determinations by the Adminis-
trator under this part. For each 
amendment judged by the Adminis-
trator to be significant, the Adminis-
trator will provide a copy of that 
amendment to each other Federal 
agency and department which received 
a copy of the original application, and 
also will provide for public notice, 
hearing and comment on the amend-
ment pursuant to § 971.212. After the 
issuance or transfer of a permit, any 
revision of the permit will be made 
pursuant to § 971.413. Any amendment 
or modification which would cause 
coastal zone effects substantially dif-
ferent than those originally reviewed 
by the state agency would be subject to 
Federal consistency review as pre-
scribed in 15 CFR part 930. 

§ 971.214 Consolidated license and per-
mit procedures. [Reserved] 

Subpart C—Certification of 
Applications 

§ 971.300 General. 
(a) Certification is an intermediate 

step between receipt of an application 
for issuance or transfer of a permit and 
actual issuance or transfer. It is a de-
termination which focuses on the eligi-
bility of the applicant. 

(b) Before the Administrator may 
certify an application for issuance or 
transfer of a permit, the Administrator 
must determine that issuance of the 
permit would not violate any of the re-
strictions in § 971.103(b). The Adminis-
trator also must make written deter-
minations with respect to the require-
ments with respect to the requirements 
set forth in § 971.301. 

(c) To the maximum extent possible, 
the Administrator will endeavor to 
complete certification within 100 days 
after receipt of a complete application. 
If final certification or denial of cer-
tification has not occurred within 100 
days after receipt of the application, 
the Administrator will inform the ap-
plicant in writing of the pending unre-
solved issues, the efforts to resolve 
them, and an estimate of the time re-
quired to do so. 

§ 971.301 Required findings. 
Before the Administrator may certify 

an application for a commercial recov-
ery permit, the Administrator must: 

(a) Approve the size and location of 
the commercial recovery area selected 
by the applicant, and this approval will 
occur unless the Administrator deter-
mines that (1) the area is not a logical 
mining unit under § 971.501, or (2) com-
mercial recovery activities in the pro-
posed area would result in a significant 
adverse environmental effect which 
cannot be avoided by imposition of rea-
sonable restrictions; and 

(b) Find that the applicant— 
(1) Has demonstrated that, upon 

issuance or transfer of the permit, the 
applicant will be financially respon-
sible to meet all obligations which may 
be required to engage in its proposed 
commercial recovery activities; 

(2) Has demonstrated that, upon per-
mit issuance or transfer, it will pos-
sess, or have access to, the techno-
logical capability to engage in the pro-
posed commercial recovery; 

(3) Has satisfactorily fulfilled all past 
obligations under any license or permit 
previously issued or transferred to the 
applicant under the Act; 

(4) Has a commercial recovery plan 
which meets the requirements of 
§ 971.203; and 

(5) Has paid the permit fee specified 
in § 971.208. 
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§ 971.302 Denial of certification. 

(a) The Administrator may deny cer-
tification of an application if the Ad-
ministrator finds that the require-
ments of this subpart, or the require-
ments for issuance or transfer under 
§ 971.403 through § 971.408, have not been 
met. 

(b) When the Administrator proposes 
to deny certification the Administrator 
will send to the applicant, via certified 
mail, return receipt requested, and 
publish in the FEDERAL REGISTER, writ-
ten notice of intention to deny certifi-
cation. The notice will include: 

(1) The basis upon which the Admin-
istrator proposes to deny certification; 
and 

(2) If the basis for the proposed denial 
is a deficiency which the Adminis-
trator believes the applicant can cor-
rect: 

(i) The action believed necessary to 
correct the deficiency; and 

(ii) The time within which any cor-
rectable deficiency must be corrected 
(not to exceed 180 days except as speci-
fied by the Administrator for good 
cause). 

(c) The Administrator will deny cer-
tification: 

(1) On the 30th day after the date the 
notice is received by the applicant, 
under paragraph (b) of the section, un-
less before the 30th day the applicant 
files with the Administrator a written 
request for an administrative review of 
the proposed denial; or 

(2) On the last day of the period es-
tablished under paragraph (b)(2)(ii) in 
which the applicant must correct a de-
ficiency, if that deficiency has not been 
corrected before that day and an ad-
ministrative review requested pursuant 
to paragraph (c)(1) is not pending or in 
progress. 

(d) If a timely request for administra-
tive review of the proposed denial is 
made by the applicant under paragraph 
(c)(1) of this section, the Administrator 
will promptly begin a formal hearing. 
If the proposed denial is the result of a 
correctable deficiency, the administra-
tive review will proceed concurrently 
with any attempts to correct the defi-
ciency, unless the parties agree other-
wise or the administrative law judge 
orders differently. 

(e) If the Administrator denies cer-
tification, he will send to the applicant 
written notice of the denial, including 
the reasons therefor. 

(f) Any final determination by the 
Administrator granting or denying cer-
tification is subject to judicial review 
as provided in chapter 7 of title 5, 
United States Code. 

§ 971.303 Notice of certification. 
Upon making a final determination 

to certify an application for a commer-
cial recovery permit, the Adminis-
trator will promptly send written no-
tice of the determination to the appli-
cant. 

Subpart D—Issuance/Transfer: 
Terms, Conditions and Restrictions 
§ 971.400 General. 

(a) Proposal. After certification of an 
application pursuant to subpart C of 
this part, the Administrator will pro-
ceed with a proposal to issue or trans-
fer a permit for the commercial recov-
ery activities described in the applica-
tion. 

(b) Terms conditions and restrictions. 
(1) Within 180 days after certification 
(or such longer period as the Adminis-
trator may establish for good cause 
shown in writing), the Administrator 
will propose terms and conditions for, 
and restrictions on, the proposed com-
mercial recovery which are consistent 
with the provisions of the Act and this 
part as set forth in §§ 971.418 through 
971.430. Proposed and final TCRs will be 
uniform in all permits, except to the 
extent that differing physical and envi-
ronmental conditions and/or mining 
methods require the establishment of 
special TCRs for the conservation of 
natural resources, protection of the en-
vironment, or the safety of life and 
property at sea. The Administrator 
will propose TCRs in writing to the ap-
plicant, and public notice thereof will 
be provided pursuant to § 971.401. The 
proposed TCRs will be included with 
the draft of the EIS on permit 
issuance. 

(2) If the Administrator does not pro-
pose TCRs within 180 days after certifi-
cation, the Administrator will notify 
the applicant in writing of the reasons 
for delay and of the approximate date 
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on which the proposed TCRs will be 
completed. 

(c) Findings. Before issuing or trans-
ferring a commercial recovery permit, 
the Administrator must make written 
findings in accordance with the re-
quirements of § 971.403 through § 971.408. 
These findings will be made after con-
sidering all information submitted 
with respect to the application and 
proposed issuance or transfer. The Ad-
ministrator will make a final deter-
mination of issuance or transfer of a 
permit, and will publish a final EIS on 
that action, within 180 days (or such 
longer period of time as the Adminis-
trator may establish for good cause 
shown in writing) following the date on 
which proposed TCRs and the draft EIS 
are published. 

ISSUANCE/TRANSFER, MODIFICATION/ 
REVISION; SUSPENSION/REVOCATION 

§ 971.401 Proposal to issue or transfer 
and proposed terms, conditions and 
restrictions. 

(a) Notice and comment. The Adminis-
trator will publish in the FEDERAL 
REGISTER notice of each proposal to 
issue or transfer, including notice of a 
draft EIS, and of proposed terms and 
conditions for, and restrictions on, a 
commercial recovery permit that will 
be included with the draft EIS [see 
§ 971.400(b)]. Subject to § 971.802, inter-
ested persons will be permitted to ex-
amine the materials relevant to such 
proposals. Interested persons and af-
fected States will have at least 60 days 
after publication of such notice to sub-
mit written comments to the Adminis-
trator. 

(b) Hearings. (1) The Administrator 
will hold the public hearing(s) required 
by § 971.212(b) in an appropriate loca-
tion and may employ such additional 
methods as he deems appropriate to in-
form interested persons about each 
proposal and to invite their comments 
thereon. A copy of the notice and draft 
EIS will be provided to the affected 
State agency. Information provided by 
NOAA may be used to supplement in-
formation provided by the applicant, 
however it will not affect schedules for 
State agency review and decisions with 
respect to consistency determinations 
as required in 15 CFR part 930, subpart 
D. 

(2) If the Administrator determines 
there exist one or more specific and 
material factual issues which require 
resolution by formal processes, at least 
one formal hearing, which may be con-
solidated with a hearing held by an-
other agency, will be held in the Dis-
trict of Columbia metropolitan area in 
accordance with the provisions of sub-
part I of this part. The record devel-
oped in any such formal hearing will be 
part of the basis for the Administra-
tor’s decisions on issuance or transfer 
of, and on TCRs for, the permit. 

§ 971.402 Consultation and cooperation 
with Federal and State agencies. 

Before issuance or transfer of a com-
mercial recovery permit, the Adminis-
trator will conclude any consultations 
in cooperation with other Federal and 
State agencies which were initiated 
pursuant to §§ 971.211 and 971.200(g). 
These consultations will be held to as-
sure compliance with, as applicable 
and among other statutes, the Endan-
gered Species Act of 1973, as amended, 
the Marine Mammal Protection Act of 
1972, as amended, the Fish and Wildlife 
Coordination Act, and the Coastal Zone 
Management Act of 1972, as amended. 
The Administrator also will consult, 
before any issuance, transfer, modifica-
tion or renewal of a permit, with any 
affected Regional Fishery Management 
Council established pursuant to section 
302 of the Magnuson Fishery Conserva-
tion and Management Act of 1976 (16 
U.S.C. 1852) if the activities undertaken 
pursuant to the permit could adversely 
affect any fishery within the Fishery 
Conservation Zone (now known as the 
Exclusive Economic Zone), or any 
anadromous species or Continental 
Shelf fishery resource subject to the 
exclusive management authority of the 
United States beyond that zone. 

§ 971.403 Freedom of the high seas. 

(a) Before issuing or transferring a 
commercial recovery permit, the Ad-
ministrator must find the recovery 
proposed in the application will not un-
reasonably interfere with the exercise 
of the freedoms of the high seas by 
other nations, as recognized under gen-
eral principles of international law. 
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(b) In making this finding, the Ad-
ministrator will recognize that com-
mercial recovery of hard mineral re-
sources of the deep seabed is a freedom 
of the high seas. In the exercise of this 
right, each permittee shall act with 
reasonable regard for the interests of 
other nations in their exercise of the 
freedoms of the high seas. 

(c)(1) In the event of a conflict be-
tween the commercial recovery pro-
gram of an applicant or permittee and 
a competing use of the high seas by an-
other nation or its nationals, the Ad-
ministrator, in consultation and co-
operation with the Department of 
State and other interested agencies, 
will enter into negotiations with that 
nation to resolve the conflict. To the 
maximum extent possible the Adminis-
trator will endeavor to resolve the con-
flict in a manner that will allow both 
uses to take place such that neither 
will unreasonably interfere with the 
other. 

(2) If both uses cannot be conducted 
harmoniously in the area subject to 
the recovery plan, the Administrator 
will decide whether to issue or transfer 
the permit. 

§ 971.404 International obligations of 
the United States. 

Before issuing or transferring a com-
mercial recovery permit, the Adminis-
trator must find that the commercial 
recovery proposed in the application 
will not conflict with any international 
obligation of the United States estab-
lished by any treaty or international 
convention in force with respect to the 
United States. 

§ 971.405 Breach of international 
peace and security involving armed 
conflict. 

Before issuing or transferring a com-
mercial recovery permit, the Adminis-
trator must find that the recovery pro-
posed in the application will not create 
a situation which may reasonably be 
expected to lead to a breach of inter-
national peace and security involving 
armed conflict. 

§ 971.406 Environmental effects. 
Before issuing or transferring a com-

mercial recovery permit, the Adminis-
trator must find that the commercial 

recovery proposed in the application 
cannot reasonably be expected to re-
sult in a significant adverse environ-
mental effect, taking into account the 
analyses and information in any appli-
cable EIS and any TCRs associated 
with the permit. This finding also will 
be based upon the requirements in sub-
part F. However, as also noted in sub-
part F, if a determination on this ques-
tion cannot be made on the basis of 
available information, and it is found 
that irreparable harm will not occur 
during a period when an approved mon-
itoring program is undertaken to fur-
ther examine the significant adverse 
environmental effect issue, a permit 
may be granted, subject to modifica-
tion or suspension and, if necessary 
and appropriate, revocation pursuant 
to § 971.417(a), or subject to emergency 
suspension pursuant to § 971.417(h). 

§ 971.407 Safety at sea. 

Before issuing or transferring a com-
mercial recovery permit, the Adminis-
trator must find that the commercial 
recovery proposed in the application 
will not pose an inordiante threat to 
the safety of life and property at sea. 
This finding will be based on the re-
quirements in § 971.205 and subpart G. 

§ 971.408 Processing outside the 
United States. 

(a) Before issuing or transferring a 
commercial recovery permit which au-
thorizes processing outside the U.S., 
the Administrator must find, after the 
opportunity for an agency hearing re-
quired by § 971.212(b), that: 

(1) The processing of the quantity 
concerned of hard mineral resource at 
a place other than within the United 
States is necessary for the economic 
viability of the commercial recovery 
activities of the permittee; and 

(2) Satisfactory assurances have been 
given by the permittee that such re-
sources, after processing, to the extent 
of the permittee’s ownership therein, 
will be returned to the United States 
for domestic use, if the Administrator 
so requires after determining that the 
national interest necessitates such re-
turn. 
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(b) At or after permit issuance the 
Administrator may determine, or re-
vise a prior determination, that the na-
tional interest necessitates return to 
the U.S. of a specified amount of hard 
mineral resource recovered pursuant to 
the permit and authorized to be proc-
essed outside the United States. Con-
siderations in making this determina-
tion may include: 

(1) The national interest in an ade-
quate supply of minerals; 

(2) The foreign policy interests of the 
United States; and 

(3) The multi-national character of 
deep seabed mining operations. 

(c) As appropriate, TCRs will incor-
porate provisions to implement the de-
cision of the Administrator made pur-
suant to this section. 

(d) Environmental considerations of 
the proposed activity will be addressed 
in accordance with § 971.606(c). 

§ 971.409 Denial of issuance or trans-
fer. 

(a) The Administrator may deny 
issuance or transfer of a permit if he 
finds that the applicant or the pro-
posed commercial recovery activities 
do not meet the rquirements of this 
part for the issuance or transfer of a 
permit. 

(b) When the Administrator proposes 
to deny issuance or transfer, he will 
send to the applicant, via certified 
mail, return receipt requested, and 
publish in the FEDERAL REGISTER, writ-
ten notice of his intention to deny 
issuance or transfer. The notice will in-
clude: 

(1) The basis upon which the Admin-
istrator proposes to deny issuance or 
transfer; and 

(2) If the basis for the proposed denial 
is a deficiency which the Adminis-
trator believes the applicant can cor-
rect: 

(i) The action believed necessary to 
correct the deficiency; and 

(ii) The time within which any cor-
rectable deficiency must be corrected 
(not to exceed 180 days except as speci-
fied by the Administrator for good 
cause). 

(c) The Administrator will deny 
issuance or transfer: 

(1) On the 30th day after the date the 
notice is received by the applicant 

under paragraph (b) of this section, un-
less before the 30th day the applicant 
files with the Administrator a written 
request for an administrative review of 
the proposed denial; or 

(2) On the last day of the period es-
tablished under paragraph (b)(2)(ii) in 
which the applicant must correct a de-
ficiency, if the deficiency has not been 
corrected before that day and an ad-
ministrative review requested pursuant 
to paragraph (c)(1) is not pending or in 
progress. 

(d) If a timely request for administra-
tive review of the proposed denial is 
made by the applicant under paragraph 
(c)(1) of this section, the Administrator 
will promptly begin a formal hearing 
in accordance with subpart I. If the 
proposed denial is the result of a cor-
rectable deficiency, the administrative 
review will proceed concurrently with 
any attempt to correct the deficiency, 
unless the parties agree otherwise or 
the administrative law judge orders 
differently. 

(e) If the Administrator denies 
issuance or transfer, the Administrator 
will send to the applicant written no-
tice of final denial, including the rea-
sons therefor. 

(f) Any final determination by the 
Administrator granting or denying 
issuance or transfer of a permit is sub-
ject to judicial review as provided in 
chapter 7 of title 5, United States Code. 

§ 971.410 Notice of issuance or trans-
fer. 

If the Administrator finds that the 
requirements of this subpart have been 
met, he will issue or transfer the per-
mit along with the appropriate TCRs. 
Notice of issuance or transfer will be 
made in writing to the applicant and 
published in the FEDERAL REGISTER. 

§ 971.411 Objections to terms, condi-
tions and restrictions. 

(a) The permittee may file a notice of 
objection to any TCR in the permit. 
The permittee may object on the 
grounds that any TCR is inconsistent 
with the Act or this part, or on any 
other grounds which may be raised 
under applicable provisions of law. If 
the permittee does not file notice of an 
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objection within the 60-day period im-
mediately following the permittee’s re-
ceipt of the notice of issuance or trans-
fer under § 971.410, the permittee will be 
deemed conclusively to have accepted 
the TCRs in the permit. 

(b) Any notice of objection filed 
under paragraph (a) of this section 
must be in writing, must indicate the 
legal or factual basis for the objection, 
and must provide information relevant 
to any underlying factual issues 
deemed by the permittee as necessary 
to the Administrator’s decision upon 
the objection. 

(c) Within 90 days after receipt of the 
notice of objection, the Administrator 
will act on the objection and publish in 
the FEDERAL REGISTER, as well as pro-
vide to the permittee, written notice of 
the decision. 

(d) If, after the Administrator takes 
final action on an objection, the per-
mittee demonstrates that a dispute re-
mains on a material issue of fact, the 
Administrator will provide for a formal 
hearing which will proceed in accord-
ance with Subpart I of this part. 

(e) Any final determination by the 
Administrator on an objection to TCRs 
in a permit, after the formal hearing 
provided in paragraph (d), is subject to 
judicial review as provided in chapter 7 
of title 5, United States Code. 

§ 971.412 Changes in permits and per-
mit terms, conditions, and restric-
tions. 

(a) During the duration of a commer-
cial recovery permit, changes in the 
permit or its associated commercial re-
covery plan may be initiated by either 
the permittee or the Administrator. 

(b) A significant change is one which, 
if approved, would result in: 

(1) An increase of more than five per-
cent in the size of the commercial re-
covery area; or 

(2) A change in the location of five 
percent or more of the commercial re-
covery area. 

(c) A major change is one affecting 
one or more of: 

(1) The bases for certifying the origi-
nal application pursuant to § 971.301; 

(2) The bases for issuing or transfer-
ring the permit pursuant to § 971.403 
through § 971.408; 

(3) The TCRs issued as part of the 
permit pursuant to §§ 971.418 through 
971.430; or 

(4) The ownership of a permittee (or 
the membership of the joint venture, 
partnership or other entity on whose 
behalf the permit was issued); and 
which change is sufficiently broad in 
scope to raise a question as to: 

(i) The permittee’s ability to meet 
the requirements of the sections cited 
in paragraphs (c)(1) and (2) of this sec-
tion; 

(ii) The sufficiency of the TCRs to ac-
complish their intended purpose; or 

(iii) The antitrust characteristic of 
the permittee. 

(d) A minor change is one that is 
clearly more modest in scope than the 
changes described in paragraph (b) or 
(c) of this section. 

(e) A permittee may not implement a 
significant or major change, as defined 
in paragraphs (b) and (c) of this sec-
tion, until an application for revision 
of the permit or its associated commer-
cial recovery plan has been approved 
by the Administrator. However, ad-
vance notice of proposed major changes 
in a permittee’s corporate membership 
or legal structure is not required, un-
less practicable, but the Administrator 
expects prompt notification of the oc-
currence of such a major change. 

(f) A proposed significant or major 
change, as defined in paragraphs (b) 
and (c) of this section, may trigger the 
need for additional review, under the 
Federal consistency provisions of the 
Coastal Zone Management Act of 1972, 
as amended. 

§ 971.413 Revision of a permit. 

(a) During the term of a commercial 
recovery permit, the permittee may 
submit to the Administrator an appli-
cation for a revision of the permit or 
the commercial recovery plan associ-
ated with it to accommodate changes 
desired by the permittee. In some cases 
it may be advisable to recognize at the 
time of filing the original permit appli-
cation that, although the essential in-
formation for issuing or transferring a 
permit as specified in § 971.201 through 
§ 971.209 must be included in such appli-
cation, some details may have to be 
provided in the future in the form of a 

VerDate Mar<15>2010 14:20 Feb 21, 2014 Jkt 232053 PO 00000 Frm 00363 Fmt 8010 Sfmt 8010 Y:\SGML\232053.XXX 232053P
M

A
N

G
R

U
M

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



354 

15 CFR Ch. IX (1–1–14 Edition) § 971.414 

revision. In such instances, the Admin-
istrator may issue or transfer a permit 
which would authorize commercial re-
covery activities and plans only to the 
extent described in the application. 

(b) An application by a permittee for 
a revision of a permit or its associated 
commercial recovery plan involving a 
significant change, as defined in 
§ 971.412(b), must be followed by the full 
application procedures in this part, in-
cluding a public hearing. 

(c) An application by a permittee for 
a revision of a permit or its associated 
commercial recovery plan involving a 
major change, as defined in § 971.412(c) 
(See also § 971.425 of this part), will be 
acted on after notice thereof is pub-
lished by the Administrator in the 
FEDERAL REGISTER with a 60-day oppor-
tunity for public comment and con-
sultation with appropriate Federal 
agencies. 

(d)(1) The Administrator will approve 
a revision if the Administrator finds in 
writing that the revision will comply 
with the requirements of the Act and 
this part. 

(2) Notice of the Administrator’s de-
cision on the proposed revision will be 
provided to the permittee in writing 
and published in the FEDERAL REG-
ISTER. 

(e) A permittee may notify the Ad-
ministrator of minor changes, as de-
fined in § 971.412(d), subsequently in the 
annual report (See § 971.801 of this 
part). 

(f) If the relative importance of the 
change is unclear to the permittee, the 
Administrator should be notified in ad-
vance so that the Administrator can 
decide whether a revision in accord-
ance with § 971.412(e) is required. 

§ 971.414 Modification of permit terms, 
conditions, and restrictions. 

(a) After issuance or transfer of any 
permit, the Administrator, after con-
sultation with appropriate Federal 
agencies and the permittee, may mod-
ify the TCRs in a permit for the fol-
lowing purposes: 

(1) To avoid unreasonable inter-
ference with the interests of other na-
tions in their exercise of the freedoms 
of the high seas, as recognized under 
general principles of international law. 
This determination will take into ac-

count the considerations listed in 
§ 971.403; 

(2) If relevant data and information 
(including, but not limited to, data re-
sulting from activities under a permit) 
indicate that modification is required 
to protect the quality of the environ-
ment or to promote the safety of life 
and property at sea; 

(3) To avoid a conflict with any inter-
national obligation of the United 
States, established by any treaty or 
convention in force with respect to the 
United States, as determined in writ-
ing by the President; or 

(4) To avoid any situation which may 
reasonably be expected to lead to a 
breach of international peace and secu-
rity involving armed conflict, as deter-
mined in writing by the President. 

(b) A proposal by the Administrator 
to modify the TCRs in a permit is sig-
nificant and must be followed by the 
full application procedures in this part, 
including a public hearing, if it would 
result in either of the changes identi-
fied in § 971.412(b). 

(c) All proposed modifications other 
than those described in paragraph (b) 
of this section will be acted on after 
the Administrator provides: 

(1) Written notice of the proposal to 
the permittee; and 

(2) Publication of this proposal in the 
FEDERAL REGISTER with a 60-day oppor-
tunity for comment. 

(d)(1) The Administrator will effect a 
modification of the TCRs if the Admin-
istrator finds in writing that the pro-
posed modification will comply with 
the requirements of the Act and this 
part. 

(2) Upon adopting a TCR modifica-
tion, the Administrator shall issue to 
the permittee an amended permit in-
cluding the modified TCRs, and shall 
publish notice of issuance in the FED-
ERAL REGISTER. 

(3) The procedures for objection to 
modification of the TCRs are the same 
as those for objection to a TCR under 
§ 971.411 of this part. 

§ 971.415 Duration of a permit. 
(a) Unless suspended or revoked pur-

suant to §§ 971.406 and 971.417, each com-
mercial recovery permit will be issued 
for a period of 20 years and for so long 
thereafter as hard mineral resources 
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are recovered annually in commercial 
quantities from the area listed in the 
permit. 

(b) If the permittee has substantially 
complied with the permit and its asso-
ciated recovery plan and requests an 
extension of the permit, the Adminis-
trator will extend the permit with ap-
propriate TCRs, consistent with the 
Act, for so long thereafter as hard min-
eral resources are recovered annually 
in commercial quantities from the area 
to which the recovery plan associated 
with the permit applies. The Adminis-
trator may make allowance for devi-
ation from the recovery plan for good 
cause, such as significantly changed 
market conditions. However, a request 
for extension must be accompanied by 
an amended recovery plan to govern 
the activities by the permittee during 
the extended period. 

(c) Successive extensions may be re-
quested, and will be granted by the Ad-
ministrator, based on the criteria spec-
ified in paragraphs (a) and (b). 

§ 971.416 Approval of permit transfers. 
(a) The Administrator may transfer a 

permit after a written request by the 
permittee. After a permittee submits a 
transfer request to the Administrator, 
the proposed transferee will be deemed 
an applicant for a commercial recovery 
permit, and will be subject to the re-
quirements and procedures of this part. 

(b) The Administrator will transfer a 
permit if the proposed transferee is a 
United States citizen and proposed 
commercial recovery activities meet 
the requirements of the Act and this 
part, and if the proposed transfer is in 
the public interest. The Administrator 
will presume that the transfer is in the 
public interest if it meets the require-
ments of the Act and this part. In case 
of mere change in the form or owner-
ship of a permittee, the Administrator 
may waive relevant determinations for 
requirements for which no changes 
have occurred since the preceding ap-
plication. 

§ 971.417 Suspension or modification 
of activities; suspension or revoca-
tion of permits. 

(a) The Administrator may: 
(1) In addition to, or in lieu of, the 

imposition of any civil penalty under 

subpart J of this part, or in addition to 
the imposition of any fine under sub-
part J, suspend or revoke any permit 
issued under this part, or suspend or 
modify any particular activities under 
such a permit, if the permittee sub-
stantially fails to comply with any pro-
vision of the Act, this part, or any 
term, condition or restriction of the 
permit; and 

(2) Suspend or modify particular ac-
tivities under any permit, if the Presi-
dent determines that such suspension 
or modification is necessary: 

(i) To avoid any conflict with any 
international obligation of the United 
States established by any treaty or 
convention in force with respect to the 
United States; or 

(ii) To avoid any situtation which 
may reasonably be expected to lead to 
a breach of international peace and se-
curity involving armed conflict. 

(b) Any action taken by the Adminis-
trator in accordance with paragraph 
(a)(1) will proceed pursuant to the pro-
cedures in § 971.1003. Any action taken 
in accordance with paragraph (a)(2) 
will proceed pursuant to paragraphs (c) 
through (i) of this section, other than 
paragraph (h)(2). 

(c) Prior to taking any action speci-
fied in paragraph (a)(2) the Adminis-
trator will publish in the FEDERAL 
REGISTER, and send to the permittee, 
written notice of the proposed action. 
The notice will include: 

(1) The basis of the proposed action; 
and 

(2) If the basis for the proposed ac-
tion is a deficiency which the Adminis-
trator believes the permittee can cor-
rect: 

(i) The action necessary to correct 
the deficiency; and 

(ii) The time within which any cor-
rectable deficiency must be corrected 
(not to exceed 180 days except as speci-
fied by the Administrator for good 
cause). 

(d) The Administrator will take the 
proposed action: 

(1) On the 30th day after the date no-
tice is sent to the permittee, under 
paragraph (c) of this section, unless be-
fore the 30th day the permittee files 
with the Administrator a written re-
quest for an administrative review of 
the proposed action; or 
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(2) On the last day of the period es-
tablished under paragraph (c)(2)(ii) in 
which the permittee must correct the 
deficiency, if such deficiency has not 
been corrected before that day and an 
administrative review requested pursu-
ant to paragraph (d)(1) is not pending 
or in progress. 

(e) If a timely request for administra-
tive review of the proposed denial is 
made by the permittee under para-
graph (d)(1) of this section, the Admin-
istrator will promptly begin a formal 
hearing in accordance with subpart I of 
this part. If the proposed denial is the 
result of a correctable deficiency, the 
administrative review will proceed con-
currently with any attempt to correct 
the deficiency, unless the parties agree 
otherwise or the administrative law 
judge orders differently. 

(f) The Administrator will serve on 
the permittee, and publish in the FED-
ERAL REGISTER, written notice of the 
action taken including the reasons 
therefor. 

(g) Any final determination by the 
Administrator to take the proposed ac-
tion is subject to judicial review as 
provided in chapter 7 of title 5, United 
States Code. 

(h) The issuance of any notice of pro-
posed action under this section will not 
affect the continuation of commercial 
recovery activities by a permittee. The 
provisions of paragraphs (c), (d), (e) and 
the first sentence of this paragraph (h) 
of this section will not apply when: 

(1) The President determines by Ex-
ecutive Order that an immediate sus-
pension or modification of particular 
activities under that permit, is nec-
essary for the reasons set forth in para-
graph (a)(2); or 

(2) The Administrator determines 
that immediate suspension of such a 
permit or immediate suspension or 
modification of particular activities 
under a permit, is necessary to prevent 
a significant adverse environmental ef-
fect or to preserve the safety of life or 
property at sea, and the Administrator 
issues an emergency order in accord-
ance with § 971.1003(d)(4). 

(i) The Administrator will imme-
diately rescind the suspension order as 
soon as he has determined that the 
cause for suspension has been removed. 

TERMS, CONDITIONS AND RESTRICTIONS 

§ 971.418 Diligence requirements. 
The TCRs in each commercial recov-

ery permit must include provisions to 
assure diligent development consistent 
with § 971.503, including a requirement 
that recovery at commercial scale be 
underway within ten years from the 
date of permit issuance unless that 
deadline is extended by the Adminis-
trator for good cause. 

§ 971.419 Environmental protection re-
quirements. 

(a) Each commercial recovery permit 
must contain TCRs established by the 
Administrator pursuant to subpart F 
which prescribe actions the permittee 
must take in the conduct of commer-
cial recovery activities to assure pro-
tection of the environment. Factors to 
be taken into account regarding the 
potential for significant adverse envi-
ronmental effects are discussed in 
§§ 971.601 and 971.602. 

(b) Before establishing the TCRs per-
taining to environmental protection, 
the Administrator will consult with 
the Administrator of the Environ-
mental Protection Agency, the Sec-
retary of State and the Secretary of 
the department in which the Coast 
Guard is operating. The Administrator 
also will take into account and give 
due consideration to formal comments 
received from the public, including 
those from the State agency, and to 
the information contained in the final 
site-specific EIS prepared with respect 
to the proposed permit. 

§ 971.420 Resource conservation re-
quirements. 

For the purpose of conservation of 
natural resources, each permit issued 
under this part will contain, as needed, 
TCRs which have due regard for the 
prevention of waste and the future op-
portunity for the commercial recovery 
of the unrecovered balance of the hard 
mineral resources in the recovery area. 
The Administrator will establish these 
requirements pursuant to § 971.502. 

§ 971.421 Freedom of the high seas re-
quirements. 

Each permit issued under this part 
must include appropriate restrictions 

VerDate Mar<15>2010 14:20 Feb 21, 2014 Jkt 232053 PO 00000 Frm 00366 Fmt 8010 Sfmt 8010 Y:\SGML\232053.XXX 232053P
M

A
N

G
R

U
M

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



357 

Nat’l Oceanic and Atmospheric Adm., Commerce § 971.428 

to ensure that commercial recovery ac-
tivities do not unreasonably interfere 
with the interests of other nations in 
their exercise of the freedoms of the 
high seas, as recognized under general 
principles of international law. The Ad-
ministrator will consider the factors in 
§ 971.403 in establishing these restric-
tions. 

§ 971.422 Safety at sea requirements. 
The Secretary of the department in 

which the Coast Guard is operating, in 
consultation with the Administrator, 
will require in any permit issued under 
this part, in conformity with principles 
of international law, that vessels docu-
mented under the laws of the United 
States and used in activities author-
ized under the permit comply with con-
ditions regarding design, construction, 
alteration, repair, equipment, oper-
ation, manning and maintenance relat-
ing to vessel and crew safety and the 
promotion of safety of life and property 
at sea. These requirements will be es-
tablished with reference to subpart G 
of this part. 

§ 971.423 Best available technology. 
The Administrator will require in all 

activities under new permits, and 
wherever practicable in activities 
under existing permits, the use of the 
best available technologies for the pro-
tection of safety, health, and the envi-
ronment wherever such activities 
would have a significant adverse effect 
on safety, health, or the environment, 
(see §§ 971.203(b)(3), 971.602(f), and 
971.604(a)), except where the Adminis-
trator determines that the incremental 
benefits are clearly insufficient to jus-
tify the incremental costs of using 
such technologies. 

§ 971.424 Monitoring requirements. 
Each commercial recovery permit 

will require the permittee: 
(a) To allow the Administrator to 

place appropriate Federal officers or 
employees as observers aboard vessels 
used by the permittee in commercial 
recovery activities to: 

(1) Monitor activities at times, and 
to the extent, the Administrator deems 
reasonable and necessary to assess the 
effectiveness of the TCRs of the permit; 
and 

(2) Report to the Administrator 
whenever those officers or employees 
have reason to believe there is a failure 
to comply with the TCRs; 

(b) To cooperate with Federal officers 
and employees in the performance of 
monitoring functions; and 

(c) To monitor the environmental ef-
fects of the commercial recovery ac-
tivities in accordance with a moni-
toring plan approved and issued by 
NOAA as permit TCRs and to submit 
data and other information as nec-
essary to permit evaluation of environ-
mental effects. The environmental 
monitoring plan and reporting will re-
spond to the concerns and procedures 
discussed in subpart F. 

§ 971.425 Changes of circumstances. 

Each permit must require the per-
mittee to advise the Administrator of 
any changes of circumstances which 
might constitute a revision which 
would be a major change under 
§ 971.412(c). Changes in ownership, fi-
nancing, and use conflicts are exam-
ples, as are technology or methodology 
changes including those which might 
result in significant adverse environ-
mental effects. 

§ 971.426 Annual report and records 
maintenance. 

Each permit will require the per-
mittee to submit an annual report and 
maintain information in accordance 
with § 971.801 including compliance 
with the commercial recovery plan and 
the quantities of hard mineral re-
sources recovered and the disposition 
of such resources. 

§ 971.427 Processing outside the 
United States. 

If appropriate TCRs will incorporate 
provisions to implement the decision of 
the Administrator regarding the return 
of resources processed outside the 
United States, in accordance with 
§ 971.408. 

§ 971.428 Other necessary permits. 

Each permit will provide that secur-
ing the deep seabed mining permit for 
activities described in the recovery 
plan and accompanying application 
does not eliminate the need to secure 
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all other necessary Federal, State, and 
local permits. 

§ 971.429 Special terms, conditions and 
restrictions. 

Although the general criteria and 
standards to be used in establishing 
TCRs for a permit are set forth in this 
part, as referenced in §§ 971.418 through 
971.428, the Administrator may impose 
special TCRs for the conservation of 
natural resources, protection of the en-
vironment, or the safety of life and 
property at sea when required by dif-
fering physical and environmental con-
ditions. 

§ 971.430 Other Federal requirements. 
Pursuant to § 971.211, another Federal 

agency, or a State acting under Fed-
eral authority, upon review of a com-
mercial recovery permit application 
submitted under this part, may propose 
that certain TCRs be added to the per-
mit, to assure compliance with any law 
or regulation within that agency’s area 
of responsibility. The Administrator 
will include appropriate TCRs in a per-
mit. 

Subpart E—Resource 
Development 

§ 971.500 General. 
Several provisions in the Act relate 

to appropriate mining techniques or 
mining efficiency. These raise what 
could be characterized as resource de-
velopment issues. In particular, section 
103(a)(2)(C) requires a resource assess-
ment to be provided with the recovery 
plan. Section 103(a)(2)(D) of the Act 
provides that the applicant will select 
the size and location of the area of a 
recovery plan, which will be approved 
unless the Administrator finds that the 
area is not a ‘‘logical mining unit’’ or 
the commercial recovery activities in 
the proposed site would result in a sig-
nificant adverse environmental effect 
which cannot be avoided by the imposi-
tion of reasonable restrictions. Also, 
pursuant to section 108 of the Act, the 
applicant’s recovery plan and the TCRs 
of each permit must be designed to en-
sure diligent development. In addition, 
for the purpose of conservation of nat-
ural resources, section 110 of the Act 
provides that each permit is to con-

tain, as needed, terms, conditions, and 
restrictions which have due regard for 
the prevention of waste and the future 
opportunity for the commercial recov-
ery of the unrecovered balance of the 
resources. 

§ 971.501 Resource assessment, recov-
ery plan, and logical mining unit. 

(a) The applicant must submit with 
the application a resource assessment 
to provide a basis for assessing the area 
applied for. This assessment must in-
clude a discussion of mineable and 
unmineable areas, taking into account 
nodule grade, nodule concentration, 
and other factors such as seafloor to-
pography. These areas may be delin-
eated graphically. The resources in the 
area must be described in relation to 
the applicant’s production require-
ments, operating period, and recovery 
efficiency in order to justify the area 
applied for. 

(b) The applicant shall select the size 
and location of the area of the recovery 
plan, which area shall be approved un-
less the Administrator finds that, 
among other considerations (see 
§ 971.301(a)), the area is not a logical 
mining unit. In the case of a commer-
cial recovery permit, a logical mining 
unit is an area of the deep seabed: 

(1) In which hard mineral resources 
can be recovered in sufficient quan-
tities to satisfy the permittee’s esti-
mated production requirements over 
the initial 20-year term of the permit 
in an efficient, economical, and orderly 
manner with due regard for conserva-
tion and protection of the environ-
ment, taking into consideration the re-
source data, other relevant physical 
and environmental characteristics, and 
the state of the technology of the ap-
plicant set out in the recovery plan; 

(2) Which is not larger than nec-
essary to satisfy the permittee’s esti-
mated production requirements over 
the initial 20-year term of the permit; 
and 

(3) In relation to which the permit-
tee’s estimated production require-
ments are not found by the Adminis-
trator to be unreasonable. 

(c) Approval by the Administrator of 
a proposed logical mining unit will be 
based on a case-by-case review of each 
application. The area need not consist 
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of contiguous segments, as long as each 
segment would be efficiently mineable 
and the total proposed area constitutes 
a logical mining unit. 

(d) In describing the area, the appli-
cant must present the geodetic coordi-
nates of the points defining the bound-
aries referred to the World Geodetic 
System (WGS) Datum. A boundary be-
tween points must be a geodesic. If grid 
coordinates are desired, the Universal 
Transverse Mercator Grid System must 
be used. 

§ 971.502 Conservation of resources. 
(a) If the Administrator establishes 

terms, conditions and restrictions re-
lating to conservation of resources, he 
will employ a balancing process in the 
consideration of the state of the tech-
nology being developed, the processing 
system utilized and the value and po-
tential use of any waste, the environ-
mental effects of the recovery activi-
ties, economic and resource data, and 
the national need for hard mineral re-
sources. 

(b) The application must set forth 
how the applicant’s proposed method of 
collecting nodules will conserve re-
sources by providing for the future op-
portunity for commercial recovery of 
the unrecovered balance of the re-
sources in the proposed permit area. 
Although preliminary and subject to 
change, the discussion must include a 
plan for the chronology of areas to be 
mined. This is needed in order for the 
Administrator to determine if selective 
mining, expected to be carried out in 
the early years to improve cash flow, is 
part of a long range recovery plan. 

(c) If the applicant proposes a refin-
ing process that does not include the 
use of manganese in a productive man-
ner, it may not render the manganese 
unavailable to future users by dis-
persing the tailings over a vast area 
unless such a scheme is necessary for 
the financial practicability of the com-
mercial recovery activities of the ap-
plicant. A permittee must advise the 
Administrator in the annual report of 
the location, composition and quantity 
of manganese in tailings which remain 
after processing. Should national needs 
for manganese develop during the dura-
tion of a permit, e.g., in case of na-
tional emergency, the Administrator 

may cancel the exception granted in-
volving dispersion of tailings. Appli-
cants seeking an exception would be re-
quired to demonstrate how and in what 
time frame their commercial recovery 
processing activities could be modified 
to respond to new national needs. 

§ 971.503 Diligent commercial recov-
ery. 

(a) Each permittee must pursue dili-
gently the activities described in its 
approved commercial recovery plan. 
This requirement applies to the full 
scope of the plan, including environ-
mental safeguards and monitoring sys-
tems. Permit TCRs will require peri-
odic reasonable expenditures for com-
mercial recovery by the permittee, 
taking into account the size of the area 
of the deep seabed to which the recov-
ery plan applies and the amount of 
funds estimated by the Administrator 
to be required to initiate commercial 
recovery of hard mineral resources 
within the time limit established by 
the Administrator. However, required 
expenditures will not be established at 
a level which would discourage com-
mercial recovery or operational effi-
ciency. 

(b) To meet the diligence require-
ment, the applicant must propose to 
the Administrator an estimated sched-
ule of activities and expenditures pur-
suant to § 971.203(b)(2). The schedule 
must show, and the Administrator 
must be able to make a reasonable de-
termination, that the applicant can 
reasonably develop the resources in the 
permit area within the term of the per-
mit. There must be a reasonable rela-
tionship between the size of the recov-
ery area and the financial and techno-
logical resources reflected in the appli-
cation. The permittee must initiate the 
recovery of nodules in commerical 
quantities within ten years of the 
issuance of the permit unless this dead-
line is extended by the Administrator 
for good cause. 

(c) Once commercial recovery is 
achieved, the permittee must, within 
reasonable limits and taking into con-
sideration all relevant factors, main-
tain commercial recovery throughout 
the period of the permit. However, the 
Administrator will, for good cause 
shown, authorize temporary suspension 
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of commercial recovery activities. The 
duration of any suspension will not ex-
ceed one year, unless the Adminis-
trator determines that conditions jus-
tify an extension of the suspension. 

(d) Ultimately, the diligence require-
ment will involve a retrospective de-
termination by the Administrator, 
based on the permittee’s reasonable 
conformance to the approved recovery 
plan. This determination, however, will 
take into account the need for some de-
gree of flexibility in a recovery plan. It 
also will include consideration of the 
needs and stage of development of the 
permittee based on the approved recov-
ery plan; legitimate periods of time 
when there is no or very low expendi-
ture; and allowance for a certain de-
gree of flexibility for changes encoun-
tered by the permittee in market con-
ditions or other factors. 

(e) The permittee must submit a re-
port annually reflecting its conform-
ance to the schedule of activities and 
expenditures contained in the permit 
and its associated recovery plan. In 
case of any changes requiring a revi-
sion to an approved permit and recov-
ery plan, the permittee must advise the 
Administrator in accordance with 
§ 971.413. 

Subpart F—Environmental Effects 
§ 971.600 General. 

The Act contains several provisions 
which relate to environmental protec-
tion. For example, section 105(a)(4) re-
quires that, before the Administrator 
may issue a commercial recovery per-
mit, he must find that the commercial 
recovery proposed in the application 
cannot reasonably be expected to re-
sult in a significant adverse environ-
mental effect. In addition, each permit 
issued must contain TCRs which pre-
scribe actions the permittee must take 
in the conduct of commercial recovery 
activities to assure protection of the 
environment (section 109(b)). The Act 
also provides for modification by the 
Administrator of any TCR if relevant 
data and information indicate that 
modification is required to protect the 
quality of the environment (section 
105(c)(1)(B)). The Administrator also 
may order an immediate suspension or 
modification of activities (section 

106(c)), or require use of best available 
technologies (section 109(b)), to prevent 
a significant adverse environmental ef-
fect. Furthermore, each permit issued 
under the Act must require the per-
mittee to monitor the environmental 
effects of commercial recovery activi-
ties in accordance with guidelines 
issued by the Administrator, and to 
submit information the Administrator 
finds necessary and appropriate to as-
sess environmental effects and to de-
velop and evaluate possible methods of 
mitigating adverse effects (section 114). 

§ 971.601 Environmental requirements. 

Before issuing a permit for the com-
mercial recovery of deep seabed hard 
mineral resources, the Administrator 
must find that: 

(a) The issuance of a permit cannot 
reasonably be expected to result in a 
significant adverse environmental ef-
fect, or, if there is insufficient informa-
tion to make that determination, that 
no irreparable harm will result during 
a period when monitoring of 
commerical recovery is undertaken to 
gather sufficient information in order 
to determine the potential for or occur-
rence of any significant adverse envi-
ronmental effect. In examining this 
issue, NOAA will give consideration to 
the following Ocean Discharge Criteria 
of the Clean Water Act (40 CFR part 
125, subpart M), as they may pertain to 
discharges and other environmental 
perturbations related to the commer-
cial recovery operations: 

(1) The quantities, composition and 
potential for bioaccumulation or per-
sistence of the pollutants to be dis-
charged; 

(2) The potential transport of such 
pollutants by biological, physical or 
chemical processes; 

(3) The composition and vulnerability 
of the biological communities which 
may be exposed to such pollutants in-
cluding the presence of unique species 
or communities of species, the presence 
of species identified as endangered or 
threatened pursuant to the Endangered 
Species Act, or the presence of those 
species critical to the structure or 
function of the ecosystem such as 
those important for the food chain; 
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(4) The importance of the receiving 
water area to the surrounding biologi-
cal community, including the presence 
of spawning sites, nursery/forage areas, 
migratory pathways, or areas nec-
essary for other functions or critical 
stages in the life cycle of an organism; 

(5) The existence of special aquatic 
sites including but not limited to ma-
rine sanctuaries and refuges, parks, na-
tional and historic monuments, na-
tional seashores, wilderness areas and 
coral reefs; 

(6) The potential impacts on human 
health through direct and indirect 
pathways; 

(7) Existing or potential recreational 
and commercial fishing, including 
finfishing and shellfishing; 

(8) Any applicable requirements of an 
approved Coastal Zone Management 
plan; 

(9) Such other factors relating to the 
effects of the discharge as may be ap-
propriate; 

(10) Marine water quality criteria de-
veloped pursuant to section 304(a)(1) of 
the Clean Water Act; and 

(b) The applicant has an approved 
monitoring plan (§ 971.603) and the re-
sources and other capabilities to imple-
ment it. 

§ 971.602 Significant adverse environ-
mental effects. 

(a) Determination of significant adverse 
environmental effects. The Adminis-
trator will determine the potential for 
or the occurrence of any significant ad-
verse environmental effect or impact 
(for the purposes of sections 
103(a)(2)(D), 105(a)(4), 106(c) and 109(b) 
(second sentence) of the Act), on a 
case-by-case basis. 

(b) Basis for determination. Determina-
tions will be based upon the best infor-
mation available, including relevant 
environmental impact statements, 
NOAA-collected data, monitoring re-
sults, and other data provided by the 
applicant or permittee, as well as con-
sideration of the criteria in § 971.601(a). 

(c) Related considerations. In making a 
determination the Administrator may 
take into account any TCRs or other 
mitigation measures. 

(d) Activities with no significant ad-
verse environmental effect. NOAA be-
lieves that exploration-type activities, 

as listed in the license regulations (15 
CFR 970.701), require no further envi-
ronmental assessment. 

(e) Activities with potential for signifi-
cant adverse environmental effects. 
NOAA research has identified at-sea 
testing of recovery equipment, the re-
covery of manganese nodules in com-
mercial quantities from the deep sea-
bed, and the construction and oper-
ation of commercial-scale processing 
facilities as activities which may have 
some potential for significant adverse 
envirnomental effects. 

(f) Related terms, conditions and restric-
tions. Permits will be issued with TCRs 
containing environmental require-
ments with respect to protection (pur-
suant to § 971.419), mitigation (pursuant 
to § 971.419), or best available tech-
nology requirements (pursuant to 
§ 971.423), as appropriate, and moni-
toring requirements (pursuant to 
§ 971.424) to acquire more information 
on the environmental effects of deep 
seabed mining. 

§ 971.603 At-sea monitoring. 

(a) An applicant must submit with 
its application a monitoring plan de-
signed to enable the Administrator to 
assess environmental impacts and to 
develop and evaluate possible methods 
of mitigating adverse environmental 
effects, to validate assessments made 
in the EIS, and to assure compliance 
with the environmental protection re-
quirements of this part. 

(b) The monitoring plan shall include 
a characterization of the proposed min-
ing system in terms of collector con-
tact, benthic discharge and surface dis-
charge. 

(c) The monitoring plan shall include 
determination of (1) the spatial and 
temporal characteristics of the mining 
ship discharges; (2) the spatial extent 
and severity of the benthic impact, in-
cluding recovery rate and pattern of 
benthic recolonization; and (3) any sec-
ondary effects that result from the im-
pact of the mining collector and 
benthic plume. 

(d) The monitoring of benthic impact 
shall involve the study of two types of 
areas, each selected by the permittee 
in consultation with NOAA, which 
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areas shall be representative of the en-
vironmental characteristics of the per-
mittee’s site: 

(1) An impact reference area, located 
in a portion of a permit area ten-
tatively scheduled to be mined early in 
a commercial recovery plan; and 

(2) An interim preservational ref-
erence area, located in a portion of a 
permit area tentatively determined: to 
be non-mineable, not to be scheduled 
for mining during the commercial re-
covery plan, or to be scheduled for min-
ing late in the plan. 
Reference areas may be selected provi-
sionally prior to application for a com-
mercial recovery permit. 

(e) The following specific environ-
mental parameters must be proposed 
for examination in the applicant’s 
monitoring plan: 

(1) Discharges— 
(i) Salinity, temperature, density. 
(ii) Suspended particulates con-

centration and density. 
(iii) Particulate and dissolved nutri-

ents and metals. 
(iv) Size, configuration, and veloci-

ties of discharge. 
(2) Upper water column— 
(i) Nutrients. 
(ii) Endangered species (observa-

tions). 
(iii) Salinity, temperature, density. 
(iv) Currents and direct current 

shear. 
(v) Vertical distribution of light. 
(vi) Suspended particulate material 

advection and diffusion. 
(vii) In-situ settling velocities of sus-

pended particulates. 
(viii) Zooplankton and trace metals 

uptake. 
(ix) Fish larvae. 
(x) Behavior of biota, including com-

mercially and recreationally valuable 
fish. 

(3) Lower water column and 
seafloor— 

(i) Currents. 
(ii) Suspended particulate material 

advection and diffusion. 
(iii) In-situ settling velocities of sus-

pended particulates. 
(iv) Benthic scraping and blanketing, 

and their impacts and recovery. 
(f) The monitoring plan shall include 

provision for monitoring those areas 
impacted by the permittee’s mining ac-

tivities, even if such areas fall outside 
its minesite, where the proposed activi-
ties have the potential to cause signifi-
cant adverse environmental effect or 
irreparable harm in the outside area. 

(g) After the Administrator’s ap-
proval of the monitoring plan, this 
plan will become a permit TCR. The 
monitoring plan TCR will include, to 
the maximum extent practicable, iden-
tification of those activities or events 
that could cause suspension or modi-
fication due to environmental effects 
under § 971.417, or permit revocation in 
the event that these effects cannot be 
adequately mitigated. The TCR also 
will authorize refinement of the moni-
toring plan prior to testing and com-
mercial-scale recovery, and at other 
appropriate times, if refinement is nec-
essary to reflect accurately proposed 
operations or to incorporate recent re-
search or monitoring results. 

(h) If test mining is proposed, the ap-
plicant shall include in the monitoring 
plan a monitoring plan for the test(s) 
as well as a strategy for using the re-
sult to monitor more effectively com-
mercial-scale recovery. This moni-
toring shall address concerns expressed 
in the PEIS and in the permit EIS. 

(i) The monitoring plan shall include 
a sampling strategy that assures: that 
it is based on sound statistical meth-
ods, that equipment and methods be 
scientifically accepted, that the per-
sonnel who are planning, collecting and 
analyzing data be scientifically well 
qualified, and that the resultant data 
be submitted to the Administrator in 
accordance with formats of the Na-
tional Oceanographic Data Center and 
other formats as may be specified by 
the Administrator. 

(j) Pursuant to section 114(1) of the 
Act, the Administrator intends to 
place observers onboard mining vessels, 
not only to ensure that permit TCRs 
are followed, but also to evaluate the 
effectiveness of monitoring strategies, 
both in terms of protecting the envi-
ronment and in being cost-effective 
(See § 971.1005), and if necessary, to de-
velop potential mitigation measures. If 
modification of permit TCRs or regula-
tions is required to protect the quality 
of the environment, the Administrator 
may modify TCRs pursuant to § 971.414, 
or the regulations pursuant to § 971.804. 
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§ 971.604 Best available technologies 
(BAT) and mitigation. 

(a) The Administrator shall require 
in all activities under new permits, and 
wherever practicable in activities 
under existing permits, the use of the 
best available technologies for the pro-
tection of safety, health, and the envi-
ronment wherever such activities 
would have a significant adverse effect 
on safety, health, or the environment, 
except where the Administrator deter-
mines that the incremental benefits 
are clearly insufficient to justify the 
incremental costs of using such tech-
nologies. Because of the embryonic na-
ture of the industry, NOAA is unable 
either to specify particular equipment 
or procedures comprising BAT or to de-
fine performance standards. Until such 
experience exists, the applicant shall 
submit such information as is nec-
essary to indicate, as required above, 
the use of BAT, the alternatives con-
sidered to the specific equipment or 
procedures proposed, and the rationale 
as to why one alternative technology 
was selected in place of another. This 
analysis shall include a discussion of 
the relative costs and benefits of the 
technologies considered. 

(b) NOAA is not specifying particular 
mitigation methodologies or tech-
niques at this time (such as requiring 
the sub-surface release of mining vessel 
discharges), but expects applicants and 
permittees to develop and carry out 
their operations, to the extent possible, 
to minimize adverse environmental ef-
fects and to be able to demonstrate ef-
forts to that end. The applicant must 
submit a plan describing how he would 
mitigate a problem, if it were caused 
by the surface release of mining vessel 
discharges, including a plan for the 
monitoring of any discharges. Based 
upon monitoring results, NOAA may 
find it necessary in the future to speci-
fy particular procedures for mini-
mizing adverse environmental effects. 
These procedures would be incor-
porated into permit TCRs. 

(c) NOAA will require the permittee 
to report, prior to implementation, any 
proposed technological or operational 
changes that will increase or have un-
known environmental effects. Changes 
in composition, concentration or size 
distribution of suspended particulates 

discharged from the mining vessel, 
water depth of vessel discharges, depth 
of cut in the seafloor of the mining col-
lector, and direction or amount of sedi-
ment discharged at the seafloor are 
factors of concern to NOAA. In report-
ing any such change, the permittee 
shall submit information to indicate 
the use of BAT, alternatives consid-
ered, and rationale for selecting one 
technology in place of another, in a 
manner comparable to and to the ex-
tent required in paragraph (a) of this 
section. If proposed changes have a 
high potential for increasing adverse 
environmental effects, the Adminis-
trator may disapprove or require modi-
fication of the changes. 

§ 971.605 Stable Reference Areas. [Re-
served] 

§ 971.606 Onshore information. 
(a) To assist the Administrator in 

complying with NEPA requirements 
and to enable NOAA to function as lead 
agency in preparing permit site-spe-
cific environmental impact statements 
(EISs) and facilitating the preparation 
and processing of other environmental 
documents and permits, the applica-
tions must include the following infor-
mation: 

(1) The location and affected environ-
ment of port, transport, processing and 
waste disposal facilities and associated 
facilities (e.g., maps, land use and lay-
out); 

(2) A description of the environ-
mental consequences and socio-eco-
nomic effects of construction and oper-
ation of the facilities, including waste 
characteristics and toxicity; 

(3) Any mitigating measures that 
may be proposed; 

(4) Certification of consistency with 
the federally approved State coastal 
management program, where applica-
ble, and evidence of the status of com-
pliance with other State or local re-
quirements relating to protection of 
the environment; and 

(5) Alternative sites and technologies 
considered by the applicant and the 
considerations which eliminate their 
selection. 

(b) The applicant must consult with 
NOAA as early as possible concerning 
the information to be submitted to 
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NOAA to prepare an adequate environ-
mental impact statement. The appli-
cant is encouraged to consult with po-
tentially affected States as early as is 
practicable [see also §§ 971.200(g) and 
971.213]. 

(c) The requirements of paragraphs 
(a)(1)–(3) and (5) of this section also 
apply if approval of processing outside 
the United States is requested by the 
applicant, in accordance with Execu-
tive Order 12114 which requires the en-
vironmental review of major Federal 
actions abroad. Information detailing 
the socio-economic impacts of foreign 
processing activities is not required. 

Subpart G—Safety of Life and 
Property at Sea 

§ 971.700 General. 
The Act contains several require-

ments that relate to assuring the safe-
ty of life and property at sea. For ex-
ample, before the Administrator may 
issue a permit, he must find that the 
proposed recovery will not pose an in-
ordinate threat to the safety of life and 
property at sea (section 105(a)(5)). The 
Coast Guard, in consultation with 
NOAA, must require in any permit 
issued under the Act, in conformity 
with principles of international law, 
that vessels documented in the United 
States and used in activities author-
ized under the permit comply with con-
ditions regarding the design, construc-
tion, alteration, repair, equipment, op-
eration, manning and maintenance re-
lating to vessel and crew safety and the 
safety of life and property at sea (sec-
tion 112(a)). The Administrator may 
impose or modify TCRs for a permit if 
required to promote the safety of life 
and property at sea (section 
105(c)(1)(B)). 

§ 971.701 Criteria for safety of life and 
property at sea. 

Response to the safety at sea require-
ments in essence will involve vessel in-
spection requirements, as identified by 
present laws and regulations. The pri-
mary inspection statutes pertaining to 
United States flag vessels are: 46 App. 
U.S.C. 86 (Loadlines) and 46 U.S.C. 3301 
(Inspection of Seagoing Barges, Sea-
going Motor Vessels, and Freight Ves-
sels). United States flag vessels will be 

required to meet all applicable regu-
latory requirements, including the re-
quirement for a current valid Coast 
Guard Certificate of Inspection (pursu-
ant to § 971.205(a)). United States flag 
vessels are under United States juris-
diction on the high seas and subject to 
domestic enforcement procedures. With 
respect to foreign flag vessels, the 
SOLAS 74 or SOLAS 60 certificate re-
quirements specified in § 971.205(b) 
apply. 

Subpart H—Miscellaneous 

§ 971.800 General. 

The subpart contains miscellaneous 
provisions pursuant to the Act which 
are applicable to exploration licenses 
and commercial recovery permits. 

§ 971.801 Records to be maintained 
and information to be submitted by 
licensees and permittees. 

(a)(1) In addition to the information 
specified elsewhere in the part and in 
15 CFR part 970, each licensee and per-
mittee must keep such records, con-
sistent with standard accounting prin-
ciples, as specified by the Adminis-
trator in the license or permit. Such 
records shall include information 
which will fully disclose expenditures 
for exploration for, or commercial re-
covery of hard mineral resources in the 
area under license or permit, and any 
other information which will facilitate 
an effective audit of these expendi-
tures. 

(2) The Administrator and the Comp-
troller General of the United States, or 
any of their duly authorized represent-
atives, shall have access, for purposes 
of audit and examination to any books, 
documents, papers, and records of li-
censees and permittees which are nec-
essary and directly pertinent to 
verification of the expenditures re-
ferred to in paragraph (a)(1) of this sec-
tion. 

(b) In addition to the information 
specified elsewhere in this part and in 
15 CFR part 970, each applicant, li-
censee or permittee will be required to 
submit to the Administrator, upon re-
quest, data or other information the 
Administrator may reasonably need for 
purposes of: 
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(1) Making determinations with re-
spect to the issuance, revocation, 
modification, or suspension of the li-
cense or permit in question; 

(2) Evaluating the effectiveness of li-
cense or permit TCRs; 

(3) Compliance with the biennial Con-
gressional report requirement con-
tained in section 309 of the Act; and 

(4) Evaluation of the exploration or 
commercial recovery activities con-
ducted by the licensee or permittee. 
At a minimum, licensees and permit-
tees shall submit an annual written re-
port within 90 days after each anniver-
sary of the license or permit issuance 
or transfer, discussing exploration or 
commercial recovery activities and ex-
penditures. The report shall address 
diligence requirements (see § 971.503 and 
15 CFR 970.602), implementation of any 
approved monitoring plan (see § 971.602 
and 15 CFR 970.522(c) and 970.702(a)), 
and applicable changes which do not 
constitute revisions (see § 971.413(e) and 
15 CFR 970.513(c)). Permittees must 
also report the tonnage of nodules re-
covered (§ 971.426) and discuss man-
ganese conservation measures (see 
§ 971.502). 

§ 971.802 Public disclosure of docu-
ments received by NOAA. 

(a) Purpose. This section provides a 
procedure by which persons submitting 
information pursuant to this part and 
15 CFR part 970 may request that cer-
tain information not be subject to pub-
lic disclosure. The substantiation re-
quested is intended to assure that 
NOAA has a complete and proper basis 
for determining the legality and appro-
priateness of withholding or releasing 
the identified information if a public 
request for disclosure is received. 

(b) Written requests for confidential 
treatment. (1) Any person who submits 
any information pursuant to this part 
or 15 CFR part 970, which information 
is considered by that person to be pro-
tected by the Trade Secrets Act (18 
U.S.C. 1905) or otherwise to be a trade 
secret or commercial or financial infor-
mation which is privileged or confiden-
tial, may request that the Adminis-
trator give the information confiden-
tial treatment. 

(2)(i) Any request for confidential 
treatment of information: 

(A) Should be submitted at the time 
of submission of information; 

(B) Should state the period of time 
for which confidential treatment is de-
sired (e.g., until a certain date, or until 
the occurrence of a certain event, or 
permanently); 

(C) Must be submitted in writing; and 
(D) Must include the name, mailing 

address, and telephone number of an 
agent of the submitter who is author-
ized to receive notice of requests for 
disclosure of the information pursuant 
to paragraph (d) of this section. 

(ii) If information is submitted to the 
Administrator without an accom-
panying request for confidential treat-
ment, the notice referred to in para-
graph (d)(2) of this section need not be 
given. If a request for confidential 
treatment is received after the infor-
mation itself is received, the Adminis-
trator will make efforts to the extent 
administratively practicable to asso-
ciate the request with copies of the 
previously submitted information in 
the files of NOAA and the Federal 
agencies to which the Administrator 
distributed the information. 

(3)(i) Information subject to a request 
for confidential treatment must be seg-
regated from information for which 
confidential treatment is not being re-
quested, and each page (or segregable 
portion of each page) subject to the re-
quest must be clearly marked with the 
name of the person requesting con-
fidential treatment, the name of the 
applicant, licensee or permittee, and 
an identifying legend such as ‘‘Propri-
etary Information’’ or ‘‘Confidential 
Treatment Requested.’’ Where this 
marking proves impracticable, a cover 
sheet containing the identifying names 
and legend must be securely attached 
to the compilation of information for 
which confidential treatment is re-
quested. Each copy of the information 
for which confidential treatment has 
been requested must be cross-ref-
erenced to the appropriate section of 
the application or other document. All 
information for which confidential 
treatment is requested pertaining to 
the same application or other docu-
ment must be submitted to the Admin-
istrator in a package separate from 
that information for which confidential 
treatment is not being requested. 
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(ii) Each copy of any application or 
other document with respect to which 
confidential treatment of information 
has been requested must indicate, at 
each place in the application or docu-
ment where confidential information 
has been deleted, that confidential 
treatment of information has been re-
quested. 

(4) Normally, the Administrator will 
not make a determination as to wheth-
er confidential treatment is warranted 
until a request for disclosure of the in-
formation is received. However, on a 
case-by-case basis, the Administrator 
may make a determination in advance 
of a request, where it would facilitate 
obtaining voluntarily submitted infor-
mation (rather than information re-
quired to be submitted under this 
part). 

(c) Substantiation of request for con-
fidential treatment. (1) Any request for 
confidential treatment may include a 
statement of the basis for believing 
that the information is deserving of 
confidential treatment, which address-
es the issues relevant to a determina-
tion of whether the information is a 
trade secret, or commercial or finan-
cial information which is privileged or 
confidential. To the extent permitted 
by applicable law, part or all of any 
substantiation statement submitted 
will be treated as confidential if so re-
quested, and must be segregated, 
marked, and submitted in accordance 
with the procedure described in para-
graph (b)(3) of this section. 

(2) Issues addressed in the statement 
should include: 

(i) The commercial or financial na-
ture of the information; 

(ii) The nature and extent of the 
competitive advantage enjoyed as a re-
sult of possession of the information; 

(iii) The nature and extent of the 
competitive harm which would result 
from public disclosure of the informa-
tion; 

(iv) The extent to which the informa-
tion has been disseminated to employ-
ees and contractors of the person sub-
mitting the information; 

(v) The extent to which persons other 
than the person submitting the infor-
mation possesses, or have access to, 
the same information; and 

(vi) The nature of the measures 
which have been and are being taken to 
protect the information from disclo-
sure. 

(d) Requests for disclosure of trade se-
crets, privileged, or confidential informa-
tion. (1) Any request for disclosure of 
information submitted, reported or col-
lected pursuant to this part must be 
made in accordance with 15 CFR 903.7. 

(2) Upon receipt of a request for dis-
closure of information for which con-
fidential treatment has been requested, 
the Administrator immediately will 
issue notice by an expeditious means 
(such as by telephone, confirmed by 
certified or registered mail, return re-
ceipt requested) of the request for dis-
closure to the person who requested 
confidential treatment of the informa-
tion or to the designated agent. The 
notice also will: 

(i) Inquire whether that person con-
tinues to maintain the request for con-
fidential treatment; 

(ii) Notify that person of the date 
(generally, not later than the close of 
business on the seventh working day 
after issuance of the notice) by which 
the person is strongly encouraged to 
deliver to the Administrator a written 
statement that the person either: 

(A) Waives or withdraws the request 
for confidential treatment in full or in 
part; or 

(B) Confirms that the request for 
confidential treatment is maintained; 

(iii) Inform that person that by a 
date the Administrator specifies (gen-
erally, not later than the close of busi-
ness on the seventh working day after 
issuance of the notice), the person: 

(A) Is strongly encouraged to deliver 
to the Administrator a written state-
ment addressing the issues listed in 
paragraph (c)(2) of this section, de-
scribing the basis for believing that the 
information is deserving of confiden-
tial treatment, if this statement was 
not previously submitted; 

(B) Is strongly encouraged to deliver 
to the Administrator an update of or 
supplement to any statement pre-
viously submitted under paragraph (c) 
of this section; and 

(C) May present to the Administrator 
in a form the Administrator deems ap-
propriate (such as by telephone or in 
an informal conference) agruments 
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against disclosure of the information; 
and 

(iv) Inform that person that the bur-
den is on him to assure that any re-
sponse to the notice is delivered to the 
Administrator within the time speci-
fied in the notice. 

(3) To the extent permitted by appli-
cable law, part or all or of any state-
ment submitted in response to any no-
tice issued under paragraph (d)(2) will 
be treated as confidential if so re-
quested by the person submitting the 
response. Any response for which con-
fidential treatment is requested must 
be segregated, marked and submitted 
in accordance with the procedures de-
scribed in paragraph (b)(3) of this sec-
tion. 

(4) Upon the expiration of the time 
allowed for response under paragraph 
(d)(2) of this section, the Administrator 
will determine, in consultation with 
the General Counsel for the Depart-
ment of Commerce, whether confiden-
tial treatment is warranted based on 
the information then available to 
NOAA. 

(5) If the person who requested con-
fidential treatment waives or with-
draws that request, the Administrator 
will proceed with appropriate disclo-
sure of the information. 

(6) If the Administrator determines 
that confidential treatment is war-
ranted, he will so notify the person re-
questing confidential treatment, and 
will issue an initial denial of the re-
quest for disclosure of records in ac-
cordance with 15 CFR 903.8. 

(7) If the Administrator determines 
that confidential treatment is not war-
ranted for part or all of the informa-
tion, the Administrator immediately 
will issue notice by an expeditious 
means (such as by telephone, confirmed 
by certified or registered mail, return 
receipt requested) to the person who 
requested confidential treatment. The 
notice will state: 

(i) The basis for the Administrator’s 
determination; 

(ii) That the Administrator’s deter-
mination constitutes final agency ac-
tion on the request for confidential 
treatment; 

(iii) That the final agency action is 
subject to judicial review under chap-
ter 7 of title 5, United States Code; and 

(iv) That on the seventh working day 
after issuance of the notice described 
in this paragraph (d)(7), the Adminis-
trator will make the information avail-
able to the person who requested dis-
closure unless the Administrator has 
first been notified of the filing of an ac-
tion in a Federal court to obtain judi-
cial review of the determination, and 
the court has issued an appropriate 
order preventing or limiting disclosure. 

(8) The Administrator will keep a 
record of the date any notice is issued 
and the date any response is received, 
by the Administrator, under this para-
graph (d). 

(9) In all other respects, procedures 
for handling requests for records con-
taining information submitted to, re-
ported to, or collected by the Adminis-
trator pursuant to this part will be in 
accordance with 15 CFR Part 903. For 
example, if ten working days have 
passed after the receipt of a request for 
disclosure and, despite the exercise of 
due diligence by the agency, the Ad-
ministrator cannot make a determina-
tion as to whether confidential treat-
ment is warranted, the Administrator 
will issue appropriate notice in accord-
ance with 15 CFR 903.8(b)(5). 

(e) Direct submission of confidential in-
formation. If any person has reason to 
believe that it would be prejudiced by 
furnishing information required from it 
to the applicant, licensee or permittee, 
that person may file the required infor-
mation directly with the Adminis-
trator. Information for which the per-
son requests confidential treatment 
must be segregated, marked, and sub-
mitted in accordance with the proce-
dures described in paragraph (b)(3) of 
this section. 

(f) Protection of confidential informa-
tion transmitted by the Administrator to 
other agencies. Each copy of informa-
tion for which confidential treatment 
has been requested which is trans-
mitted by the Administrator to other 
Federal agencies will be accompanied 
by a cover letter containing: 

(1) A request that the other Federal 
agency maintain the information in 
confidence in accordance with applica-
ble law (including the Trade Secret 
Act, 18 U.S.C. 1905) and any applicable 
protective agreement entered into by 
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the Administrator and the Federal 
agency receiving the information; 

(2) A request that the other Federal 
agency notify the Administrator imme-
diately upon receipt of any request for 
disclosure of the information; and 

(3) A request that all copies of the in-
formation be returned to the Adminis-
trator for secure storage or disposal 
promptly after the Federal agency de-
termines that it no longer needs the in-
formation for its official use. 

(g) When satisfied that adequate pro-
tection against public disclosure exists, 
applicants should provide the State 
agency with confidential and propri-
etary information which the State 
agency maintains is necessary to make 
a reasoned decision on the consistency 
of the proposal. State agency requests 
for such information must be related to 
the necessity of having such informa-
tion to assess adequately the coastal 
zone effects of the proposal. 

§ 971.803 Relinquishment and sur-
render of licenses and permits. 

(a) Any licensee or permittee may at 
any time, without penalty: 

(1) Surrender to the Administrator a 
license or permit issued to the licensee 
or permittee; or 

(2) Relinquish to the Administrator, 
in whole or in part, any right to con-
duct any exploration or commercial re-
covery activities authorized by the li-
cense or permit. 

(b) Any licensee or permittee who 
surrenders, or relinquishes any right 
under, a license or permit will remain 
liable with respect to all violations and 
penalties incurred, and damage to per-
sons or property caused, by the li-
censee or permittee as a result of ac-
tivities engaged in by the licensee or 
permittee under the license or permit. 

§ 971.804 Amendment to regulations 
for conservation, protection of the 
environment, and safety of life and 
property at sea. 

The Administrator may amend the 
regulations in this part and 15 CFR 
part 970 at any time as the Adminis-
trator determines to be necessary and 
appropriate in order to provide for the 
conservation of natural resources, pro-
tection of the environment, or the safe-
ty of life and property at sea. The 

amended regulations will apply to all 
exploration or commercial recovery ac-
tivities conducted under any license or 
permit issued or maintained pursuant 
to this part or 15 CFR part 970, except 
that amended regulations which pro-
vide for conservation of natural re-
sources will apply to activities con-
ducted under an existing license or per-
mit during the present term of that li-
cense or permit only if the Adminis-
trator determines that the amended 
regulations providing for conservation 
of natural resources will not impose se-
rious or irreparable economic hardship 
on the licensee or permittee. Any 
amendment to regulations under this 
section will be made pursuant to the 
procedures in subpart I of this part. 

§ 971.805 Computation of time. 

Except where otherwise specified, 
Saturdays, Sundays and Federal Gov-
ernment holidays will be included in 
computing the time period allowed for 
filing any document or paper under 
this part or 15 CFR part 970, but when 
a time period expires on any of these 
days, that time period will be extended 
to include the next following Federal 
Government work day. Filing periods 
expire at the close of business on the 
day specified, for the office specified. 

Subpart I—Uniform Procedures 

§ 971.900 Applicability. 

The regulations of this subpart gov-
ern the following hearings conducted 
by NOAA under this part and under 15 
CFR part 970: 

(a) All adjudicatory hearings re-
quired by section 116(b) of the Act to be 
held on the following actions upon a 
finding by the Administrator that one 
or more specific and material issues of 
fact exist which require resolution by 
formal process, including but not lim-
ited to: 

(1) All applications for issuance or 
transfer of licenses or permits; 

(2) All proposed TCRs on a license or 
permit; and 

(3) All proposals to modify signifi-
cantly a license or permit; 
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(b) Hearings conducted under section 
105(b)(3) of the Act on objection by a li-
censee or permittee to any term, condi-
tion or restriction in a license or per-
mit, or to modification thereto, where 
the licensee or permittee dem-
onstrates, after final action by the Ad-
ministrator on the objection, that a 
dispute remains as to a material issue 
of fact; 

(c) Hearings conducted in accordance 
with section 106(b) of the Act pursuant 
to a timely request by an applicant or 
a licensee or permittee for review of: 

(1) A proposed denial of issuance or 
transfer of a license or permit; or 

(2) A proposed suspension or modi-
fication of particular activities under a 
license or permit after a Presidential 
determination pursuant to section 
106(a)(2)(B) of the Act; 

(d) Hearings conducted in accordance 
with section 308(c) of the Act to amend 
regulations for the purpose of con-
servation of natural resources, protec-
tion of the environment, and safety of 
life and property at sea; 

(e) Hearings conducted in accordance 
with § 971.302 or 15 CFR 970.407 on a pro-
posal to deny certification of an appli-
cation; and 

(f) Hearings conducted in accordance 
with 15 CFR part 970, subpart C to de-
termine priority of right among 
preenactment explorers. 

§ 971.901 Formal hearing procedures. 
(a) General. (1) All hearings described 

in § 971.900 are governed by subpart C of 
15 CFR part 904, as modified by this 
section. The rules in this subpart take 
precedence over 15 CFR part 904, sub-
part C, to the extent there is a conflict. 

(2) Hearings held under this section 
will be consolidated insofar as prac-
ticable with hearings held by other 
agencies. 

(3) For the purposes of this subpart, 
involved applicant, licensee or permittee 
means an applicant, licensee or per-
mittee the status of whose application, 
license, permit or activities conducted 
under the license or permit may be al-
tered by the Administrator as a result 
of proceedings under this subpart. 

(b) Decision to hold a hearing. When-
ever the Administrator finds that a for-
mal hearing is required by the provi-
sions of this part or 15 CFR part 970, he 

will provide for a formal hearing. Upon 
deciding to hold a formal hearing, the 
Administrator will refer the proceeding 
to the Department of Commerce Office 
of Administrative Law Judges for as-
signment to an Administrative Law 
Judge to serve as presiding officer for 
the hearing. 

(c) Notice of formal hearing. (1) The 
Administrator will publish notice of 
the formal hearing in the FEDERAL 
REGISTER at least 15 days before the be-
ginning of the hearing, and will send 
written notice by registered or cer-
tified mail to any involved applicant, 
licensee or permittee and to all persons 
who submitted written comments upon 
the action in question, or who testified 
at any prior informal hearing on the 
action or who filed a request for the 
formal hearing under this part or 15 
CFR part 970. 

(2) Notice of a formal hearing will in-
clude, among other things: 

(i) Time and place of the hearing and 
the name of the presiding judge, as de-
termined under paragraph (b) of this 
section; 

(ii) The name and address of the per-
son(s) requesting the formal hearing or 
a statement that the formal hearing is 
being held by order of the Adminis-
trator; 

(iii) The issues in dispute which are 
to be resolved in the formal hearing; 

(iv) The due date for filing a written 
request to participate in the hearing in 
accordance with paragraphs (f)(2) and 
(f)(3) of this section; and 

(v) Reference to any prior informal 
hearing from which the issues to be de-
termined arose. 

(d) Powers and duties of the administra-
tive law judge. In addition to the powers 
enumerated in 15 CFR part 904. Subpart 
C, judges will have the power to: 

(1) Regulate the course of the hearing 
and the conduct of the parties, inter-
ested persons and others submitting 
evidence, including but not limited to 
the power to require the submission of 
part or all of the evidence in written 
form if the judge determines a party 
will not be prejudiced thereby, and if 
otherwise in accordance with law; 

(2) Rule upon requests submitted in 
accordance with paragraph (f)(2) of this 
section to participate as a party, or re-
quests submitted in accordance with 

VerDate Mar<15>2010 14:20 Feb 21, 2014 Jkt 232053 PO 00000 Frm 00379 Fmt 8010 Sfmt 8010 Y:\SGML\232053.XXX 232053P
M

A
N

G
R

U
M

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



370 

15 CFR Ch. IX (1–1–14 Edition) § 971.901 

paragraph (f)(3) of this section to par-
ticipate as an interested person in a 
proceeding, by allowing, denying, or 
limiting such participation; and 

(3) Require at or prior to any hear-
ing, the submission and exchange of 
evidence. 

(e) Argument. At the close of the for-
mal hearing, each party will be given 
the opportunity to submit written ar-
guments on the issues before the judge. 

(f) Hearing participation. (1) Parties to 
the formal hearing will include: 

(i) The NOAA General Counsel; 
(ii) Any involved applicant, licensee 

or permittee; and 
(iii) Any other person determined by 

the judge, in accordance with para-
graph (f)(2) below, to be eligible to par-
ticipate as a full party. 

(2) Any person desiring to participate 
as a party in a formal hearing must 
submit a request to the judge to be ad-
mitted as a party. The request must be 
submitted within ten days after the 
date of mailing or publication of notice 
of a decision to hold a formal hearing, 
whichever occurs later. Such person 
will be allowed to participate if the 
judge finds that the interests of justice 
and a fair determination of the issues 
would be served by granting the re-
quest. The judge may entertain a re-
quest submitted after the expiration of 
the ten days, but such a request may 
only be granted upon an express find-
ing on the record that: 

(i) Special circumstances justify 
granting the request; 

(ii) The interests of justice and a fair 
determination of the issues would be 
served by granting the request; 

(iii) The requestor has consented to 
be bound by all prior written agree-
ments and stipulations agreed to by 
the existing parties, and all prior or-
ders entered in the proceedings; and 

(iv) Granting the request will not 
cause undue delay or prejudice the 
rights of the existing parties. 

(3)(i) Any interested person who de-
sires to submit evidence in a formal 
hearing must submit a request within 
ten days after the dates of mailing or 
publication of notice of a decision to 
hold a formal hearing, whichever oc-
curs later. The judge may waive the 
ten day rule for good cause, such as if 
the interested person, making this re-

quest after the expiration of the ten 
days, the formal hearing, and the evi-
dence he proposes to submit may sig-
nificantly affect the outcome of the 
proceedings. 

(ii) The judge may permit an inter-
ested person to submit evidence at any 
formal hearing if the judge determines 
that such evidence is relevant to facts 
in dispute concerning the issue(s) being 
adjudicated. The fact that an inter-
ested person may submit evidence 
under this paragraph at a hearing does 
not entitle the interested person to 
participate in other ways in the hear-
ing unless allowed by the judge under 
paragraph (f)(3)(iii) below. 

(iii) The judge may allow an inter-
ested person to submit oral testimony, 
oral arguments or briefs, or to cross- 
examine witnesses or participate in 
other ways, if the judge determines: 

(A) That the interests of justice 
would be better served by allowing 
such participation by the interested 
person; and 

(B) That there are compelling cir-
cumstances favoring such participation 
by the interested person. 

(g) Definition of issues. (1) Whenever a 
formal hearing is conducted pursuant 
to this section the Administrator may 
certify the issues for decision to the 
judge, and if the issues are so certified, 
the formal hearing will be limited to 
those issues. 

(2) Whenever a formal hearing is con-
ducted pursuant to a request by an ap-
plicant, licensee or permittee for re-
view of a denial of certification, 
issuance or transfer of a license or per-
mit in accordance with section 106(a)(4) 
of the Act, or pursuant to an objection 
to any term, condition, or restriction 
in a permit in accordance with section 
105(b)(3) or (c)(4) of the Act, no issues 
may be raised by any party or inter-
ested person that were not previously 
raised in the administrative pro-
ceedings on the action pursuant to any 
such section, unless the judge deter-
mines that good cause is shown for the 
failure to raise them. Good cause in-
cludes the case where the party seek-
ing to raise the new issues shows that 
it could not reasonably have 
ascertained the issues at a prior stage 
in the administrative process, or that 
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it could not have reasonably antici-
pated the relevance or materiality of 
the information sought to be intro-
duced. 

(h) Decisions—(1) Proposed findings of 
fact and conclusions of law. The judge 
will allow each party to file with the 
judge proposed findings of fact, and in 
appropriate cases conclusions of law, 
together with a supporting brief ex-
pressing the reasons for such proposals. 
Such proposals and briefs must be filed 
within ten days after the hearing or 
within such additional time as the 
judge may allow. Such proposals and 
briefs must refer to all portions of the 
record and to all authorities relied 
upon in support of each proposal. Reply 
briefs must be submitted within ten 
days after receipt of the proposed find-
ings and conclusions to which they re-
spond, unless the judge allows addi-
tional time. 

(2) Recommended decision. (i) As soon 
as practicable, but normally not later 
than 90 days after the conclusion of the 
formal hearing, the judge will evaluate 
the record of the formal hearing and 
prepare and file a recommended deci-
sion with the Administrator. The deci-
sion will contain findings of fact, when 
appropriate, conclusions regarding all 
material isuses of law, and a rec-
ommendation as to the appropriate ac-
tion to be taken by the Administrator. 
The judge will serve a copy of the deci-
sion on each party and upon the Ad-
ministrator. 

(ii) Within thirty days after the date 
the recommended decision is served, 
any party may file with the Adminis-
trator exceptions to the recommended 
decision. The exceptions must refer to 
all portions of the record and to all au-
thorities relied on in support of the ex-
ceptions. 

(3) Final decision. (i) As soon as prac-
ticable, but normally not later than 60 
days after receipt of the recommended 
decision, the Administrator will issue a 
final decision. The final decision will 
include findings of fact and conclusions 
regarding material issues of law or dis-
cretion, as well as reasons therefor. 
The final decision may accept or reject 
all or part of the recommended deci-
sion. The Administrator shall assure 
that the record shows the ruling on 
each exception presented. 

(ii) With respect to hearings held pur-
suant to section 116(b), the Adminis-
trator may defer announcement of his 
findings of fact until the time he takes 
final action with respect to any action 
described in section 116(a). 

(iii) The Administrator will base the 
final decision upon the record already 
made except that the Administrator 
may issue orders: 

(A) Specifying the filing of supple-
mental briefs; or 

(B) Remanding the matter to the 
judge for the receipt of further evi-
dence, or otherwise assisting in the de-
termination of the matter. 

(i) Filing and service of documents. (1) 
Whenever the regulations in this sub-
part or an order issued hereunder re-
quire a document to be filed within a 
certain period of time, such document 
will be considered filed as of the date of 
the postmark, if mailed, or (if not 
mailed) as of the date actually deliv-
ered to the office where filing is re-
quired. Time periods will begin to run 
on the day following the date of the 
document, paper, or event which begins 
at the time period. 

(2) All submissions must be signed by 
the person making the submission, or 
by the person’s attorney or other au-
thorized agent or representative. 

(3) Service of a document must be 
made by delivering or mailing a copy 
of the document to the known address 
of the person being served. 

(4) Whenever the regulations in this 
subpart require service of a document, 
such service may effectively be made 
on the agent for the service of process 
or on the attorney for the person to be 
served. 

(5) Refusal of service of a document 
by the person, his agent, or attorney 
will be deemed effective service of the 
document as of the date of such re-
fusal. 

(6) A certficate of the person serving 
the document by personal delivery or 
by mailing, setting forth the manner of 
the service, will be proof of the service. 

Subpart J—Enforcement 
§ 971.1000 General. 

(a) Purpose and scope. (1) Section 302 
of the Act authorizes the Adminis-
trator to assess a civil penalty, in an 
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amount not to exceed $25,000 for each 
violation, against any person found to 
have committed an act prohibited by 
section 301 of the Act. Each day of a 
continuing violation is a separate of-
fense. 

(2) Section 106 of the Act describes 
the circumstances under which the Ad-
ministrator may suspend or revoke a 
license or permit, or suspend or modify 
activities under a license or permit, in 
addition to or in lieu of imposing of a 
civil penalty, or in addition to impos-
ing a fine. 

(3) Section 306 of the Act makes pro-
visions of the customs laws relating to, 
among other things, the remission or 
mitigation of forfeitures, applicable to 
forfeitures of vessels and hard mineral 
resources. The Administrator is au-
thorized to entertain petitions for ad-
ministrative settlement of property 
seizures made under the Act which 
would otherwise proceed to judicial 
forfeiture. 

(4) Section 114 of the Act authorizes 
the Administrator to place observers 
on vessels used by a licensee or per-
mittee under the Act to monitor com-
pliance and environmental effects of 
activities under the license or permit. 

(5) Section 117 of the Act describes 
the circumstances under which a per-
son may bring a civil action against an 
alleged violator or against the Admin-
istrator for failure to perform a nondis-
cretionary duty, and directs the Ad-
ministrator to issue regulations gov-
erning procedures prerequisite to such 
a civil action. 

(6) The regulations in this subpart 
provide uniform rules and procedures 
for the assessment of civil penalties 
(§§ 971.1001–971.1002), and license and 
permit sanctions (§ 971.1003); the remis-
sion or mitigation of forfeitures 
(§ 971.1004); observers (§ 971.1005); protec-
tion of certain information related to 
enforcement (§ 971.1006); and procedures 
requiring persons planning to bring a 
civil action under section 117 of the Act 
to give advance notice (§ 971.1007). 

(b) Filing and service of documents. (1) 
Except as otherwise provided by this 
subpart, filing and service of docu-
ments required by this subpart will be 
in accordance with § 971.901(i). The 
method for computing time periods set 
forth in § 971.901(i) also applies to any 

action or event, such as payment of a 
civil penalty, required by this subpart 
to take place within a specified period 
of time. 

(2) If an oral or written request is 
made to the Administrator within ten 
days after the expiration of a time pe-
riod established in this subpart for the 
required filing of documents, the Ad-
ministrator may permit a late filing if 
the Administrator finds reasonable 
grounds for an inability or failure to 
file within the time periods. All exten-
sions will be in writing. Except as pro-
vided by this paragraph, by 15 CFR 
904.102 or by order of an administrative 
law judge, no requests for an extension 
of time may be granted. 

§ 971.1001 Assessment procedure. 

Subpart B of 15 CFR part 904 governs 
the procedures for assessing a civil pen-
alty under the Act, and the rights of 
any person against whom a civil pen-
alty is assessed. 

§ 971.1002 Hearing and appeal proce-
dures. 

(a) Beginning of hearing procedures. 
Following receipt of a written request 
for a hearing timely filed under 15 CFR 
904.102, the Administrator will begin 
procedures under this section by for-
warding the request, a copy of the 
NOVA, and any response thereto to the 
Department of Commerce, Office of Ad-
ministrative Law Judges. 

(b) Subpart C of 15 CFR part 904 gov-
erns the hearing and appeal procedures 
for civil penalties assessed under the 
Act. 

§ 971.1003 License and permit sanc-
tions. 

(a) Application of this section. This 
section governs the suspension or rev-
ocation of any license or permit issued 
under the Act, or the suspension or 
modification of any particular activity 
or activities under a license or permit, 
which suspension, revocation or modi-
fication is undertaken in addition to, 
or in lieu of, imposing a civil penalty 
under this subpart, or in addition to 
imposing a fine. 

(b) Basis for sanctions. The Adminis-
trator may act under this section with 
respect to a license or permit issued 
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under the Act, or any particular activ-
ity or activities under such a license or 
permit, if the licensee or permittee 
substantially fails to comply with any 
provision of the Act, any regulation or 
order issued under the Act, or any 
term, condition, or restriction in the 
license or permit. 

(c) Nature of sanctions. In the Admin-
istrator’s discretion and subject to the 
requirements of this section, the Ad-
ministrator may take any of the fol-
lowing actions or combinations thereof 
with respect to a license or permit 
issued under the Act: 

(1) Revoke the license or permit; 
(2) Suspend the license or permit, ei-

ther for a specified period of time or 
until certain stated requirements are 
met, or both; or 

(3) Modify any activity under the li-
cense or permit, as by imposing addi-
tional requirements or restraints on 
the activity. 

(d) Notice of sanction. (1) The Admin-
istrator will prepare a notice of sanc-
tion (NoS) setting forth the sanction to 
be imposed and the basis therefore. The 
NoS will state: 

(i) A concise statement of the facts 
believed to show a violation; 

(ii) A specific reference to the provi-
sions of the Act, regulation, license or 
permit, or order allegedly violated; 

(iii) The nature and duration of the 
proposed sanction; 

(iv) The effective date of the sanc-
tion, which is 30 days after the date of 
the notice unless the Administrator es-
tablishes a different effective date 
under paragraph (d)(4) or paragraph (e) 
of this section; 

(v) That the licensee or permittee has 
30 calendar days from receipt of the no-
tice in which to request or waive a 
hearing, under paragraph (f) of this sec-
tion; and 

(vi) The determination made by the 
Administrator under paragraph (e)(1) of 
this section, and any time period that 
the Administrator provides the li-
censee or permittee under paragraph 
(e)(1) to correct a deficiency. 

(2) If a hearing is requested in a time-
ly manner, the sanction becomes effec-
tive as provided in the final decision of 
the Administrator issued pursuant to 
paragraph (g) of this section, unless the 

Administrator provides otherwise 
under paragraph (d)(4) of this section. 

(3) The NoS will be served personally 
or by registered or certified mail, re-
turn receipt requested, on the licensee 
or permittee. The Administrator will 
also publish in the FEDERAL REGISTER a 
notice of his intention to impose a 
sanction. 

(4) The Administrator may make the 
sanction effective immediately or oth-
erwise earlier than 30 days after the 
date of the NoS if the Administrator 
finds, and issues an emergency order 
summarizing such finding and the basis 
therefor, that an earlier date is nec-
essary to: 

(i) Prevent a significant adverse envi-
ronmental effect; or 

(ii) Preserve the safety of life and 
property at sea. 
If the Administrator acts under this 
paragraph (d)(4), the Administrator 
will serve the emergency order as pro-
vided in paragraph (d)(3) of this sec-
tion. 

(5) The NoS will be accompanied by a 
copy of this subpart and the applicable 
provisions of 15 CFR part 904 and 15 
CFR part 971, subpart I. 

(e) Opportunity to correct deficiencies. 
(1) Prior to issuing the NoS, the Ad-
ministrator will determine whether the 
reason for the proposed sanction is a 
deficiency which the licensee or per-
mittee can correct. Such determina-
tion, and the basis therefor, will be set 
forth in the NoS. 

(2) If the Administrator determines 
that the reason for the proposed sanc-
tion is a deficiency which the licensee 
or permittee can correct, the Adminis-
trator will allow the licensee or per-
mittee a reasonable period of time, up 
to 180 days from the date of the NoS, to 
correct the deficiency. The NoS will 
state the effective date of the sanction, 
and that the sanction will take effect 
on that date unless the licensee or per-
mittee corrects the deficiency within 
the time prescribed or unless the Ad-
ministrator grants an extension of 
time to correct the deficiency under 
paragraph (e)(3) of this section. 

(3) The licensee or permittee may, 
within the time period prescribed by 
the Administrator under paragraph 
(e)(2) of the section, request an exten-
sion of time to correct the deficiency. 
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The Administrator may, for good cause 
shown, grant an extension. If the Ad-
ministrator does not grant the request, 
either orally or in writing before the 
effective date of the sanction, the re-
quest will be considered denied. 

(4) When the licensee or permittee 
believes that the deficiency has been 
corrected, the licensee or permittee 
shall so advise the Administrator in 
writing. The Administrator will, as 
soon as practicable, determine whether 
or not the deficiency has been cor-
rected and advise the licensee or per-
mittee of such determination. 

(5) If the Administrator determines 
that the deficiency has not been cor-
rected by the licensee or permittee 
within the time prescribed under para-
graph (e)(2) or (e)(3) of this section, the 
Administrator may: 

(i) Grant the licensee or permittee 
additional time to correct the defi-
ciency, for good cause shown; 

(ii) If no hearing has been timely re-
quested under paragraph (f)(1) of this 
section, notify the licensee or per-
mittee that the sanction will take ef-
fect as provided in paragraph (e)(2) or 
(e)(3) of this section; or 

(iii) If a request for hearing has been 
timely filed under paragraph (f)(1) of 
this section, and hearing proceedings 
have not already begun, or if the Ad-
ministrator determines under para-
graph (f)(3) of this section to hold a 
hearing, notify the licensee or per-
mittee of the Administrator’s inten-
tion to proceed to a hearing on the 
matter. 

(f) Opportunity for hearing. (1) The li-
censee or permittee has 30 days from 
receipt of the NoS to request a hearing. 
However, no hearing is required with 
respect to matters previously adju-
dicated in an administrative or judicial 
hearing in which the licensee or per-
mittee has had an opportunity to par-
ticipate. 

(2) If the licensee or permittee re-
quests a hearing, a written and dated 
request shall be served either in person 
or by certified or registered mail, re-
turn receipt requested, at the address 
specified in the NoS. The request shall 
either attach a copy of the relevant 
NoS or refer to the relevant NOAA case 
number. 

(3) If no hearing is requested under 
paragraph (f)(2) of this section, the Ad-
ministrator may nonetheless order a 
hearing if the Administrator deter-
mines that there are material issues of 
fact, law, or equity to be further ex-
plored. 

(g) Hearing and decision. (1) If a time-
ly request for a hearing under para-
graph (f) of this section is received, or 
if the Administrator orders a hearing 
under paragraph (f)(3) of this section, 
the Administrator will promptly begin 
proceedings under this section by for-
warding the request, a copy of the NoS 
and any response thereto to the De-
partment of Commerce Office of Ad-
ministrative Law Judges which will 
docket the matter for hearing. Written 
notice of the referral will promptly be 
given to the licensee or permittee, with 
the name and address of the attorney 
representing the Administrator in the 
proceedings (the agency representa-
tive). Thereafter, all pleading and 
other documents must be filed directly 
with the Department of Commerce Of-
fice of Administrative Law Judges, and 
a copy must be served on the opposing 
party (respondent or agency represent-
ative). 

(2) Except as provided in this section, 
the hearing and appeal procedures in 15 
CFR part 904, subpart C apply to any 
hearing held under this section. 

(3) If the proposed sanction is the re-
sult of a correctable deficiency, the 
hearing will proceed concurrently with 
any attempt to correct the deficiency 
unless the parties agree otherwise or 
the Administrative Law Judge orders 
differently. 

(4) As soon as practicable, but nor-
mally not later than 90 days after the 
conclusion of the formal hearing, the 
judge will file with the Administrator a 
recommended decision prepared in ac-
cordance with § 971.901(h)(2). 

(5) The Administrator will issue a 
final decision in accordance with 
§ 971.901(h)(3). The decision will be a 
final order of the Administrator. 

(6) The Administrator will serve no-
tice of the final decision on the li-
censee or permittee in the manner de-
scribed by paragraph (d)(3) of this sec-
tion. 
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§ 971.1004 Remission or mitigation of 
forfeitures. 

(a) Authorized enforcement officers 
are empowered by section 304 of the 
Act to seize any vessel (together with 
its gear, furniture, appurtenances, 
stores, and cargo) which reasonably ap-
pears to have been used in violation of 
the Act, if necessary to prevent evasion 
of the enforcement of this Act, or of 
any regulation, order or license or per-
mit issued pursuant to the Act. En-
forcement agents may also seize ille-
gally recovered or processed hard min-
eral resources, as well as other evi-
dence related to a violation. Section 
306 of the Act provides for the judicial 
forfeiture of vessels and hard mineral 
resources. 

(b) Subpart F of 15 CFR part 904 gov-
erns procedures regarding seized prop-
erty that is subject to forfeiture or has 
been forfeited under the Act, including 
the remission or mitigation of forfeit-
ures. 

(c) Unless otherwise directed in a no-
tice concerning the seized property, a 
petition for relief from forfeiture under 
the Act and pursuant to 15 CFR 
904.506(b) shall be addressed to the Ad-
ministrator and filed with the Ocean 
Minerals and Energy Division at the 
address specified in § 971.200(b). 

§ 971.1005 Observers. 
(a) Purpose of observers. Each licensee 

and permittee shall allow, at such 
times and to such extent as the Admin-
istrator deems reasonable and nec-
essary, an observer (as used in this sec-
tion, the term ‘‘observer’’ means ‘‘one 
or more observers’’) duly authorized by 
the Administrator to board and accom-
pany any vessel used by the licensee or 
permittee in exploration or commer-
cial recovery activities (hereafter re-
ferred to in this section as a ‘‘vessel’’), 
for the purpose of observing, evalu-
ating and reporting on: 

(1) The effectiveness of the terms, 
conditions, and restrictions of the li-
cense or permit; 

(2) Compliance with the Act, regula-
tions and orders issued under the Act, 
and the license or permit terms, condi-
tions, and restrictions; and 

(3) The environmental and other ef-
fects of the licensee’s or permittee’s 
activities under the license or permit. 

(b) Notice to licensee or permittee. (1) If 
the Administrator plans to place an ob-
server aboard a vessel, the Adminis-
trator will so notify the affected li-
censee or permittee. 

(2) The Administrator normally will 
issue any such notice as far in advance 
of placement of the observer as is prac-
ticable. 

(3) Contents of notice. The notice 
given by the Administrator will in-
clude, among other things: 

(i) The name of the observer, if 
known at the time notice is issued; 

(ii) The length of time which the ob-
server likely will be aboard the vessel; 

(iii) Information concerning activi-
ties the observer is likely to conduct, 
such as: 

(A) Identification of special activities 
that the observer will monitor; 

(B) Planned tests of equipment used 
for monitoring; 

(C) Activities of the observer that are 
likely to require assistance from the 
vessel’s personnel or crew or use of the 
vessel’s equipment; and 

(D) Planned tests of alternative oper-
ating procedures or technologies for 
mitigation of environmental effects. 

(iv) Information concerning the 
equipment that will be brought aboard 
the vessel, such as a description of the 
monitoring equipment, and any special 
requirements concerning the handling, 
storage, location or operation of, or the 
power supply for, the equipment. 

(c) Initial monitoring period. The Ad-
ministrator shall require the place-
ment of an observer on each permit-
tee’s mining vessel(s) at least once dur-
ing the initial year of the permittee’s 
commercial recovery activities. 

(d) Licensee’s and permittee’s respon-
sibilities for observer placement. (1) Upon 
request by the Administrator, a li-
censee or permittee shall facilitate ob-
server placement by promptly noti-
fying the Administrator regarding the 
timing of planned system tests and the 
departure date of the next voyage, or, 
if the vessel is at sea, suggesting a 
time and method for transporting the 
observer to the vessel. 

(2) In addition, the licensee or per-
mittee shall notify NOAA of the date of 
departure of planned cruises 60 days in 
advance of ship departure from port for 
purposes of NOAA’s determination of 
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whether to place Federal observers on-
board. If cruise plans are changed by 
more than 30 days from the date stated 
by the exploration or commercial re-
covery plan, the licensee or permittee 
shall notify NOAA as soon as such 
changes are made, or 90 days prior to 
the previously scheduled departure. 

(e) Duties of licensee, permittee, owner 
or operator. Each licensee, permittee, 
owner or operator of a vessel aboard 
which an observer is assigned shall: 

(1) Allow the observer access to and 
use of the vessel’s communications 
equipment and personnel when the ob-
server deems such access necessary for 
the transmission and receipt of mes-
sages; 

(2) Allow the observer access to and 
use of the vessel’s navigation equip-
ment and personnel when the observer 
deems such access necessary to deter-
mine the vessel’s location; 

(3) Provide all other reasonable co-
operation and assistance to enable the 
observer to carry out the observer’s du-
ties; and 

(4) Provide temporary accommoda-
tions and food to the observer aboard 
the vessel which are equivalent to 
those provided to officers of the vessel. 

(f) Reasonableness of observer activities. 
(1) To the maximum extent prac-
ticable, observation duties will be 
planned and carried out in a manner 
that minimizes interference with the 
licensee’s or permittee’s activities 
under the license or permit. 

(2) The Administrator will assure 
that equipment brought aboard a ves-
sel by the observer is reasonable as to 
size, weight, and electric power and 
storage requirements, taking into con-
sideration the necessity of the equip-
ment for carrying out the observer’s 
functions. 

(3) The observer will have no author-
ity over the operation of the vessel or 
its activities, or the officers, crew, or 
personnel of the vessel. The observer 
will comply with all rules and regula-
tions issued by the licensee or per-
mittee, and all orders of the Master or 
senior operations official, with respect 
to ensuring safe operation of the vessel 
and the safety of its personnel. 

(g) Non-interference with observer. Li-
censees, permittees and other persons 
are reminded that the Act (see, for ex-

ample, sections 301(3) and 301(4)) makes 
it unlawful for any person subject to 
section 301 of the Act to interfere with 
any observer in the performance of the 
observer’s duties. 

(h) Confidentiality of information. 
NOAA recognizes the possibility that 
an observer, in performing observer 
functions, will record information 
which the licensee or permittee con-
siders to be proprietary. NOAA intends 
to protect such information consistent 
with applicable law. The Administrator 
may in appropriate cases provide the 
licensee or permittee an opportunity: 

(1) To review those parts of the ob-
server’s report which may contain pro-
prietary information; and 

(2) To request confidential treatment 
of such information under § 971.802. 

§ 971.1006 Proprietary enforcement in-
formation. 

(a) Proprietary and privileged infor-
mation seized or maintained under 
Title III of the Act concerning a person 
or vessel engaged in commercial recov-
ery will not be made available for gen-
eral or public use or inspection. 

(b) Although presentation of evidence 
in a proceeding under this subpart is 
not deemed general or public use of in-
formation, the Administrator will, con-
sistent with due process, move to have 
records sealed, under 15 CFR part 904 
subpart C, or other applicable provi-
sions of law, in any administrative or 
judicial proceeding where the use of 
proprietary or privileged information 
is required to serve the purpose of the 
Act. 

§ 971.1007 Advance notice of civil ac-
tions. 

(a) Actions against alleged violators. (1) 
No civil action may be filed in a United 
States District Court under section 117 
of the Act against any person for al-
leged violation of the Act, or any regu-
lation, or license or permit term, con-
dition, or restriction issued under the 
Act, until 60 days after the Adminis-
trator and any alleged violator receive 
written and dated notice of alleged vio-
lation. 

(2) The notice shall contain: 
(i) A concise statement of the facts 

believed to show a violation; 
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(ii) A specific reference to the provi-
sions of the Act, regulation or license 
or permit allegedly violated; and 

(iii) Any documentary or other evi-
dence of the alleged violation. 

(b) Action against the Administrator. (1) 
No civil action may be filed in a United 
States District Court under section 117 
of the Act against the Administrator 
for an alleged failure to perform any 
act or duty under the Act which is not 
discretionary until 60 days after re-
ceipt by the Administrator of a written 
and dated notice of intent to file the 
action. 

(2) The notice shall contain: 
(i) A specific reference to the provi-

sions of the Act, regulation or permit 
believed to require the Administrator 
to perform a nondiscretionary act or 
duty; 

(ii) A precise description of the non-
discretionary act or duty believed to be 
required by such provision; 

(iii) A concise statement of the facts 
believed to show a failure to perform 
the act or duty; and 

(iv) Any documentary or other evi-
dence of the alleged failure to perform 
the act or duty. 
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